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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PATRICIA J. GRABOW,



)








)




Employee,


)




  Petitioner,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8727006

IDITAROD AREA SCHOOL DIST.,

)








)
AWCB Decision No. 970115




Employer,


)








)
Filed with AWCB Anchorage



and       


)
May 27, 1997

INDUSTRIAL INDEMNITY INS. CO.,
)




Insurer,

     )




  Respondents.

)

___________________________________)



On May 8, 1997, we heard the parties' arguments regarding the appropriate venue for hearing this claim.  Petitioner, Patricia J. Grabow (Employee), is represented by Attorney James Hackett.  Respondents, the Iditarod Area School District and its carrier, Industrial Indemnity (Employer), are represented by Attorney Mark Figura.  The record closed at the end of the hearing.


ISSUE

Whether venue for hearing this claim should be in the Fairbanks (northern) or Anchorage (southcentral) Division office.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee's July 10, 1995 Application for Adjustment of Claim (AAC), filed in Fairbanks, Alaska states:  "Patricia Grabow was playing in a staff volleyball game during a teachers' in-service at Grayling, Alaska when she slipped on the over-waxed gym floor and fell to the ground injuring both her knees."  In response to correspondence from Employer's attorney, Workers' Compensation Officer Sandy Stuller's July 9, 1996 letter replied:  "In response to  your letter of July 2, I inspected a large, detailed map, . . . , Grayling is closer to Anchorage than Fairbanks.  Therefore, the correct venue is Anchorage, and I will be sending the file to the Anchorage Workers' Compensation office for further proceedings."   In her November 22, 1996 letter to the Fairbanks board, Employee asked that the hearing be held in Fairbanks because "[I]t is very difficult for me to get to Anchorage."  


At hearing the parties' attorneys offered the following undisputed information.  Employee is currently employed as a teacher in Fairbanks during the school year, but lives outside of Alaska during the summer recess.  Currently, Employee intends to call two lay witness, one living in Juneau, the other outside of Alaska.  Employer intends to call at least one witness residing in McGrath (which is serviced by daily direct flights to Anchorage but not to Fairbanks) and the claim's adjustor who lives in Anchorage.


Employee's attorney lives and works in Fairbanks.  Employer's attorney lives and works in Anchorage.  


Employee's physicians are located in Fairbanks.  Employer may call a medical care provider from Holy Cross, Alaska (which, like McGrath, has a more convenient flight schedule to Anchorage than Fairbanks) and a non-Fairbanks Employer's Medical Evaluator to testify.  The parties agree, however, medical testimony will most likely be provided by either written report or deposition, as is our preference for receiving such evidence.


Employee argues that Grayling is either in the Second or Fourth Judicial District and because a statute supersedes any conflicting regulation, Fairbanks is the proper venue for this claim under AS 23.30.005(a).  Employer relies on our regulation, 8 AAC 45.072, to argue that because Grayling is closer to Anchorage and is equally, if not more, convenient (given the nature of the airline schedules and routes serving Alaska and its interior communities) venue is properly in Anchorage.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.005(a) states in pertinent part:  


The Alaska Workers' Compensation Board consists of a southern panel of three members sitting for the first judicial district, a northern panel of three members sitting for the second and fourth judicial districts, three southcentral panels of three members each sitting for the third judicial district, and one panel . . . that may sit in any judicial district.


Our regulation which implements AS 23.30.005 concerning venue, 8 AAC 45.072, states:  "Unless the board determines that the convenience of the parties and witnesses otherwise dictates, a hearing will take place in the city nearest the place where the injury occurred and in which division offices are located."  When balancing the convenience of the parties and witnesses, we must consider the convenience of all the parties, not just one party, in determining a change of venue request.  Powell v. VECO, Inc., AWCB Decision No. 96-0144 at 4 (April 11, 1996); Huntley v. S&K Sales, AWCB No. 90-0266 (November 6, 1990).


We administratively note that we have a division office in both Fairbanks and Anchorage, Alaska.  We find Grayling, Alaska is where the injury occurred.  We administratively note that Grayling is in the Fourth Judicial District, but is slightly closer to Anchorage than to Fairbanks.   


We find it is appropriate to apply our implementing regulation, 8 AAC 45.072, to the extent it does not conflict with AS 23.30.005(a).  Accordingly, we make a threshold finding regarding the purpose of AS 23.30.005(a).  Specifically, we find that AS 23.30.005(a) defines panel composition rather than directing the site of venue.  Therefore, our regulation, 8 AAC 45.072 allows venue to be assigned to the division office in a city located nearest to the place where an injury occurs regardless of judicial district.  Consequently, in the second step of our analysis, we conclude venue is in Anchorage because Grayling (where the injury occurred) is slightly closer to our southcentral division office.  


In the third and final step of our analysis, we determine whether the convenience of the parties and witnesses dictates the return of this claim to Fairbanks where it was initially filed.


First, we favor medical evidence in the form of written reports or deposition testimony.  8 AAC 45.120(k).  Based on our experience, we find  medical experts often insist depositions be conducted in their offices, thereby requiring the parties to travel or attend telephonically.  We find, therefore, that regardless of where venue lies, there will be no or minimal inconvenience to the medical witness.  Furthermore, we find the inconvenience of deposing the medical witnesses will be equitably shared by the parties' attorneys regardless of venue.    


Next, we consider the convenience of the lay witnesses.  We find both of Employee's witnesses will have to travel, either from Juneau or from outside of Alaska, regardless of whether the hearing is held in Fairbanks or Anchorage.  Of Employer's witnesses, we find both the claim's adjustor and the McGrath witness will have to travel to Fairbanks, if venue is there.  Additionally, we find the Employer's McGrath witness will have to fly to Anchorage in order to make a connecting flight to Fairbanks.  Alternatively, if venue rests in Anchorage, only the Employer's McGrath witness will have to travel, and then only as far as Anchorage.  Therefore, we conclude the convenience of the non-party witnesses favors a hearing in Anchorage rather than Fairbanks.  


Last, we consider Employee as a lay witness to her own claim. We find, Employee works and lives in Fairbanks during most of the year.  Based on the medical reports, we further find (for the purpose of determining venue only), that Employee may have trouble traveling given the condition of her knees.  However, if the hearing is scheduled during the summer recess, when Employee lives outside of Alaska, travel to either Anchorage or Fairbanks will be unavoidable.  We find we have no information to conclude that any of the other witnesses or the party's attorneys would have difficulty traveling because of a physical infirmity.  


Based on a review of our file, we find neither party has yet filed an affidavit of readiness for hearing.  Therefore, we find this claim is unlikely to be scheduled for a hearing before the summer recess begins.  Consequently, if this claim is heard within the next 6-8 weeks, Anchorage would be the more convenient forum.  However, if the claim is not scheduled for hearing until the school year begins, then we find, in the balance, that neither forum would be more convenient to either party and its witnesses over the other.  Because our regulation, states that venue should be removed from the division office closest to the injury site only if we determine the "convenience of the parties and witnesses otherwise dictates," we conclude venue is in Anchorage, Alaska.


ORDER

Employee's request that venue be located in Fairbanks is denied.


Dated at Anchorage, Alaska this 27th day of May, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold           


Rhonda Reinhold, 



Designated Chairman



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn            


S.T. Hagedorn, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Patricia J. Grabow, employee / applicant; v. Iditarod School Dist., employer; and Industrial Indemnity Ins. Co., insurer / defendants; Case No. 8727006; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of May, 1997.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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