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Employee's claim for permanent partial impairment (PPI) benefits and additional compensation under AS 23.30.155 (a penalty) was initially heard at Anchorage, Alaska on March 12, 1997.  We entered an interlocutory order permitting the parties to submit additional evidence.  Merchant v. Peak Oilfield Service Co., AWCB Decision No. 97-0069 (March 31, 1997). 


We held another hearing on May 7, 1997, after additional evidence was submitted.  Employee participated telephonically and represented himself.  Defendants are represented by attorney Theresa Henneman.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee's elbow was injured in September 1995 in the course and scope of his employment as a welder in Kenai, Alaska.  Defendants accepted the injury as compensable and paid temporary disability and medical benefits.


In our previous decision, we summarized our review of Employee's medical treatment after the injury.  We incorporate that summary by reference.  


Following treatment by a couple of different physicians, one of his treating physicians referred him to Robert Fu, M.D.  Dr. Fu examined Employee and performed testing.  He found Employee's symptoms were consistent with chronic lateral epicondylitis.  Dr. Fu reported Employee had two-point discrimination to all fingertips, and he had a negative Tinel's sign.  Fu suggested one month of concentrated physical therapy.  (Dr. Fu April 2, 1996 report.)


Employee returned to Dr. Fu for follow-up in late April 1996.  In his April 25, 1996 report Dr. Fu had no recommendations for further treatment of the lateral epicondylitis.  However, he stated:  "Lastly, I told him that if there is a concern of the wrists I would refer Mr. Merchant to Dr. Dean and further assessment can be done through her to see if there is anything else that we missed."


Leslie Dean, M.D., evaluated Employee.  She found his elbow range of motion was zero to 160 degrees, while "cubital Tinel's elicited paresthesia in [finger] V."  She examined the range of motion of Employee's wrist, and noticed he had slight popping.  The examination was within normal limits for the wrist, except for "discomfort with palpitation of the scapholunate joint, distal and radial ulnar joint to compression, palpation and subluxation."  (Dr. Dean May 3, 1996 report.)  Dr. Dean suggested a lateral epicondylectomy.  She went on to say in her May 3, 1996 report:  "As far as the paresthesia in the ulnar nerve distribution, the patient was referred to hand therapy . . . .  Hopefully, the patient can be treated conservatively and we can avoid having to perform operative intervention on the ulnar nerve."  (Id.)


Dr. Dean performed surgery on May 30, 1996.  The surgery she performed was to excise the "angiofibroblastic tendinosis at the origin of the right extensor carpi radialis brevis tendon."  In her July 10, 1996 report she stated Employee's status was "post right lateral epicondylectomy and radial neurolysis."  


On September 27, 1996 Dr. Dean reported Employee was "almost four months status post right lateral tennis elbow release."  He was still complaining of numbness in the ring and small fingers.  She again noted:  "Provocative testing of the ulnar nerve at the elbow level revealed direct compression and cubital Tinel's elicited paresthesia in finger's IV and V . . . Static two-point discretion is 6 mm in finger IV and V . . . with subjective diminution in fingers IV and V."  Her impression of Employee's condition was:  "1.  Status post right tennis elbow release.  2.  Right cubital tunnel syndrome."  
Dr. Dean also stated in her September 27, 1996 report that Employee's "history is consistent with cubital tunnel syndrome. . . .  The patient is not interested in surgery for cubital Tinel's release."  Dr. Dean concluded by saying:


Based on today's findings and using the AMA Guides to the Evaluation of Permanent Impairment, 4th edition, [AMA Guides] I calculate the patient's permanent partial impairment to be 20% of the right upper extremity, which is 12% of the whole person.  This is based on table 3 on page 20 and table 16 on page 57. . . .


Shortly thereafter Employee wrote to Defendants saying:  I've elected to change my doctor from Dr. Dean to Dr. Robert Lipke.  I have an appointment with him at his office on Oct. 4th at 1:30 p.m."


On October 4, 1996 Dr. Lipke completed a report of his examination.  His impression was ulnar neuritis at the elbow.  He recommended nerve testing, and did not undertake care of Employee at that time.  (Dr. Lipke October 4, 1996 report.)  Dr. Lipke referred Employee back to Dr. Fu for the nerve studies. (Dr. Fu October 7, 1996 report.)  In his October 22, 1996 letter to Defendants, Dr. Lipke stated: 


There is no evidence of ulnar neuropathy present at the elbow or at the wrist level [based on Dr. Fu's testing.]  Impression therefore is status post lateral epicondylectomy. The patient has been rated for the epicondylectomy by Dr. Dean as well as Dr. Fu.  That rating is not part of this examination.


In his October 17, 1996 letter, Dr. Fu provided an overview of Employee's treatment and condition.  Dr. Fu stated that when he examined Employee on April 17, 1996, Employee did not have signs of numbness in any distribution.  Contrary to Dr. Dean's reports, Dr. Fu stated Employee had "no release of a nerve or exploration of a nerve."  Dr. Fu described Dr. Dean's surgery as excision of the "angiofibroblastic tendinosis at the origin of the right extensor carp radialis brevis tendon." Dr. Fu reported that he had performed repeat nerve conduction velocities and electromyography on October 7, 1996.  "The results showed that there are no findings of neurologic involvement, nerve entrapment syndrome, and no evidence to support cubital neuropathy or carpal tunnel syndrome."


Dr. Fu stated in his October 17, 1996 letter that under the AMA Guides "for impairment evaluation for the upper extremity, lateral epicondylitis, whether traumatic or nontraumatic, does not carry any impairment rating.  Without other objective findings to support other neuropathy, Mr. Merchant's impairment rating for this claim would be 0% of the whole person."


In February 1997, Dr. Dean wrote a note stating:  "Defer final rating to referral physician - Robert Fu, M.D."  (Emphasis in original.)


At the March hearing Employee contended we should award him permanent impairment benefits based on Dr. Dean's 12 percent rating.  He contended Dr. Dean was, at least in part, basing the rating on his wrist problems.  He contended Dr. Fu did not consider the wrist problems in assigning a zero percent impairment rating.


Employee also contends we should assess a penalty under AS 23.30.155(e) on the PPI benefits.  He asserts Defendants did not pay or controvert within 21 days of receiving Dr. Dean's September 27, 1996 impairment rating.  Their Controversion Notice is dated November 5, 1996.


In our previous decision, we stated: 



We find the reports of Dr. Fu and Dr. Dean are somewhat confusing, lack clarity, and are contradictory.  Based on Dr. Dean's May 3, 1996 and September 27, 1996 report, we find Dr. Dean diagnosed two conditions -- an elbow problem and a wrist problem.  From her September 27, 1996 report it appears she may have assigned the 12 percent whole person rating, at least in part, based on the wrist condition.



Contrary to Dr. Dean's reports of July 10, 1996 and September 27, 1996, Dr. Fu stated in his October 17, 1996 report that Employee did not have a release of a nerve or exploration of a nerve.  From his report, it appears Dr. Fu considered rating only the lateral epicondylitis.  He does not mention the wrist problems discussed by Dr. Dean. This causes us concern since he referred Employee to Dr. Dean for assessment, but is now apparently disregarding her assessment.  



We are troubled about relying upon Dr. Fu's October 17, 1996 report for three other reasons.  First, he mentions using the AMA Guides, fourth edition, 1993; however, our regulation 8 AAC 45.122 requires use of the fourth edition, second printing 1994.  Second,  he states the impairment rating must be "based on the original diagnosis.  Surgical intervention and whatever results from that would not carry any impairment."  We are unable to locate anything in the AMA Guides which requires basing the rating on only the original diagnosis, and not considering subsequent diagnoses.  Furthermore, while a rating is not given for surgery per se, we do not find anything in the Guides which would prohibit rating a permanent condition that results from surgical intervention.  Third, Dr. Fu reported "looking at the table of contents for impairment evaluation for the upper extremity, lateral epicondylitis."  From his report, it appears he looked beyond the table of contents, but this statement is disconcerting; using the table of contents should have resulted in referring to Chapter 3, the musculoskeletal system, to rate an impairment to the upper extremity.



Although we could rule on Employee's claim based on the evidence currently available, we find we can best ascertain the rights of the parties by giving them the opportunity to seek clarification of the physicians' opinions.  We find this to be particularly appropriate in this case because Employee may not be aware that he may need to present sufficient evidence to prove his claim, and because Defendants' attorney entered her appearance the week before the hearing. [Footnotes omitted.]

Merchant, at 5 - 6.


We gave the parties the opportunity to submit clarifying medical reports, and to present further arguments.  Id. at 6 - 7.  Before the May hearing, Defendants submitted Dr. Fu's April 8, 1997 report stating Employee's rating was the same under the 1993 or 1994 printing of the AMA Guides.  Dr. Fu stated that electrodiagnostic testing did not bear out Dr. Lipke's clinical impressions of possible ulnar neuritis; there was no evidence of neuropathy or radiculopathy on repeat electromyography and nerve conduction velocity tests.  In Dr. Fu's opinion none of the nerve studies show any nerve or nerve related problems to support Employee's complaints of wrist discomfort, and his range of motion in the wrist was essentially normal.  Dr. Fu stated:  "Without any specific objective findings, there would not be an impairment rating to the wrists [under the AMA Guides (4th ed. 1994)]."


At the hearing, Defendants submitted Dr. Dean's April 30, 1997 letter addressed to Henneman.  The letter states: 


I have deferred Mr. Merchant's impairment rating to Dr. Robert Fu, the original referring physician.  I agree with his reports and I have also reviewed his letter dated April 8, 1997 and I agree with his letter as well.  I hope this solves any or all questions you might have concerning Mr. Merchant.


Employee testified he wrote to Dr. Dean to get clarification of her previous reports and attempted to contact her.  He testified he got a note on a piece of paper from a prescription pad saying she "wasn't going to change her mind."  He contends Dr. Dean didn't respond to him, but "buckled under" to Defendants. He believes Dr. Dean was coerced into supporting Defendants' position. 


Employee also asserts he didn't have an examination by his choice of physician.  The physicians who have seen and treated him are ones to whom he was directed by Employer, or upon referral by Employer's choice of physician.  Employee contends Dr. Fu is biased against him as a result of Ray Woodmansee's efforts.  Woodmansee is a medical consultant ("medical manager") employed by Defendants.


Defendants contend Employee selected and was treated or examined by his choice of physicians.  In particular, Defendants contend that when Employee became dissatisfied with Dr. Dean, he chose Dr. Lipke to provide a second opinion.  Dr. Lipke, in turn, referred Employee back to Dr. Fu for repeat testing.


Henneman stated neither she nor anyone in her office contacted Dr. Dean.  She believes Woodmansee provided Dr. Dean with a copy of our March 1997 opinion and Dr. Fu's reports.  Henneman believes Woodmansee told Dr. Dean that if she wrote to Henneman, Henneman would see to it that Employee and we got copies of the report.  


Defendants argue Employee's injury has not caused a ratable impairment for which PPI benefits are due.  They allege they have paid medical expenses relating to treatment for his arm and wrist; they have only denied liability for treatment of his thoracic lumbar spine area.   They contend we should deny Employee's claim for PPI benefits and penalty.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After the employee establishes this link, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove all the elements of the claim by the preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

 
We find Dr. Dean's rating of 12 percent raises the presumption that Employee is entitled to 12 percent PPI impairment benefits.  We find Dr. Fu's April 8, 1997 rating of zero percent impairment overcomes the presumption.  Thus, Employee must prove his claim by a preponderance of the evidence.


AS 23.30.190(b) states:


All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


We find Dr. Dean rated Employee's PPI in September 1996 at 12 percent based on the AMA Guides.  We consider her February 1997 note in which she deferred the "final" rating to Dr. Fu together with her April 30, 1997 letter stating:  "I have deferred Mr. Merchant's impairment rating to Dr. Robert Fu, the original referring physician  I agree with his reports."  We find Dr. Dean's September 1996 rating was not meant to be a final rating.  She deferred to Dr. Fu to perform the final rating.


We consider Dr. Fu's reports.  He stated Employee's nerve studies failed to demonstrate objective evidence of nerve damage.  Without evidence of nerve damage, the PPI rating under the AMA Guides is zero.  


We consider Dr. Lipke's October 22, 1996 report in which he reviewed the studies done by Dr. Fu and stated:  "There is no evidence of ulnar neuropathy present at the elbow or at the wrist level. . . .  The patient has been rated for the epicondylectomy by Dr. Dean as well as by Dr. Fu."  Based on the opinions of Drs. Fu and Lipke, we find Employee suffered no nerve damage as a result of his injury.

      We find Dr. Dean did not discuss the lack of objective evidence of nerve damage in her rating. We find the AMA Guides requires the existence of entrapment neuropathy, or the rating is zero percent under Table 16.  We find we must discount the weight of Dr. Dean's report because she assigned a rating under Table 16 without evidence of nerve damage.
  We must follow the law as stated in AS 23.30.190(b):  We cannot award PPI benefits unless the employee's condition is covered and ratable in accord with the AMA Guides.  We rely upon Dr. Fu's opinion and our reading of the AMA Guides and find Employee's rating is zero percent.  We will deny his claim for PPI benefits.  


Employee argues the physicians who have seen him are not his choice of physician, and are biased against him.  Contrary to this assertion, we find he chose Dr. Lipke.  We find Dr. Lipke referred Employee to Dr. Fu for nerve testing.  We recognize that in a city the size of Anchorage, the medical community is limited and Dr. Lipke's choice might have been restricted.  However, we find the referral by Employee's choice of physician to Dr. Fu attests to Dr. Lipke's belief that Dr. Fu is a competent physician suitable to test Employee.


Further, we find little evidence to support Employee's contention that the physicians are biased against him.  We are troubled by Dr. Dean's failure to respond to Employee, although she wrote to Defendants' attorney presumably without her prompting.
  However, we find no evidence to support Employee's contention that she "buckled under" or was "coerced" by Defendants.  As early as February 1997, Dr. Dean indicated  she would defer to Dr. Fu's rating.  We find her April 1997 letter was just a reaffirmation of her initial decision to defer to Dr. Fu's rating. 


Employee testified his injury causes problems which limit him in his work.  He asserts he should receive some benefits for his problems.  We are sympathetic to Employee's situation.  However, the  legislature limited our authority to grant benefits.  By law, we can only grant PPI benefits when an injury causes a condition that is covered and rated under the AMA Guides.  Because we have found Employee's condition is rated at zero percent under the AMA Guides, we find we have no authority to award him PPI benefits.


Next, we consider Employee's request for a penalty for Defendants' failure to pay or timely controvert PPI benefits once they received Dr. Dean's 12 percent PPI rating.  In Sumner v. Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995), the Alaska Supreme Court affirmed our interpretation that AS 23.30.155(b)
 and AS 23.30.155(e)
 provide 21 days after the date of learning of a doctor's rating of impairment to pay or controvert PPI benefits.


We find Employee did not present evidence relating to the date Defendants' learned of Dr. Dean's PPI rating.  Dr. Dean's September 27, 1996 report states Defendants' medical manager, Ray Woodmansee, was present at the evaluation.  It is not clear from the report if he was told of the rating at that time.  We find Defendants did not learn of Employee's medical stability or the rating at that time because they continued to pay Employee temporary total disability (TTD) benefits beyond September 27, 1996.  The Compensation Report dated October 22, 1996 claims an overpayment of $708.75, or slightly more than two weeks of TTD benefits at the weekly rate of $330.75.


The only evidence we have which reflect when Defendants received Dr. Dean's report is Dr. Fu's October 17, 1996 report.  Dr. Fu's report indicates Woodmansee provided Dr. Fu with a copy of Dr. Dean's 12 percent rating.  Although Defendants might have received Dr. Dean's rating earlier, October 17 is the earliest date we can establish from the evidence available. 


Under Sumner the date Defendants learned of the rating is not included in the 21 days.  Thus, Defendants had 21 days beginning on October 18, 1996 in which to pay or controvert the PPI benefits.  We find on November 5, 1996 Defendants completed a Controversion Notice denying Employee's PPI benefits, and this Controversion Notice was received in our offices on November 7, 1996. We find the right to PPI benefits was timely controverted as the Controversion Notice was filed within 21 days after Defendants' learned of Dr. Dean's report.  We will deny Employee's claim for a penalty.


At the hearing Employee expressed concern about payment of bills for medical treatment for his arm.  Defendants asserted they have paid Employee's medical bills.  If Employee has medical bills relating to the treatment of his arm, he should submit copies of the medical bills and the necessary physician's reports to the Defendants for payment. 


ORDER

1.
Employee's claim for permanent partial impairment benefits for his arm or wrists conditions is denied and dismissed.


2.
Employee's claim for a penalty is denied and dismissed.


Dated at Anchorage, Alaska this 28th day of May, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom           


Rebecca Ostrom, 



Designated Chairman



 /s/ Philip E. Ulmer          


Philip E. Ulmer, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John E. Merchant, Jr., employee / applicant; v. Peak Oilfield Service Company, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9519571; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of May, 1997.

                             _________________________________

                             Trisha Bruesch, Clerk
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     �Dr. Dean also referenced the rating as being under Table 3.  We find Table 3 is the chart to convert a rating of the upper extremity to a whole person rating.  The rating of 20 percent of the upper extremity under Table 16, converts to 12 percent of the whole person under Table 3.  Under AS 23.30.190, we must use the whole person rating system. 


     �While Defendants offered an explanation for how this occurred, Defendants use of a medical manager who has ready access to the physicians undoubtedly gave Employee the impression that Defendants have an unfair advantage in getting favorable medical reports.  Whether or not Employee's impression is the truth, we are unable to judge from the evidence available. 


     �AS 23.30. 155(b) provides:  "The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. . . . Subsequent compensation shall be paid in installments, every 14 days. . . .  


     �AS 23.30.155(e) provides:


	If any installment of compensation payable without an award is not paid within seven days after it becomes due, . . . there shall be added to the unpaid installment an amount equal to 25 percent of it. . . .


     �Since we have rejected Dr. Dean's rating and found Employee's PPI rating is zero percent, it is not clear whether we could assess a penalty in this case.  However, since the controversion was timely, it is unnecessary for us to reach this issue. 





