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We heard the employee's claim for benefits at Anchorage, Alaska on March 26, 1997.  Attorney Joseph Kalamarides represents the employee.  Attorney Randall Weddle represents the employer.  On April 18, 1997 the Alaska Supreme Court issued two decisions which impacted an issue argued at hearing.  We requested additional briefing.  We closed the record on May 8, 1997 when we next met after the briefing was filed.  


ISSUES

1.
Whether the employee's claim is barred by AS 23.30.100.


2.
Whether the employee suffered a compensable injury in the course and scope of his employment.  


EVIDENCE SUMMARY

The parties do not dispute the following facts.  The employee worked for the employer from November 1989 until January 1994 as a claims adjuster, including adjusting workers' compensation claims.  On November 30, 1993, during the course and scope of his employment, the employee slipped and fell en route to his vehicle.  A fellow adjuster for a different employer, Glenn Smith, was accompanying the employee and witnessed the slip and fall.  


The employee testified at the March 26, 1996 hearing, and in his deposition taken after his slip and fall, "I kind of shook myself off.  And I was kind of dazed.  I was wondering, do I hurt?  And I got up and everything seemed to work fine, so I got in my truck with Glenn and went to the [adjuster] luncheon."  (Gordon dep. at 18).  He further testified that he did not experience any pain or symptoms throughout the day.  The employee stated he did "[get] a little stiff and started getting a little sore" that evening.  (Id. at 19).  


The employee testified he recalled discussing the situation with Mr. Smith, but could not remember an exact date or time.  At the time of the slip and fall and at present, Bobby Earl Jackson serves as the employer's manager for its Anchorage office and is also it's corporate president.  He was the employee's supervisor at the time of his slip and fall.  He testified that workers' compensation injuries were reported to him.  During his deposition, the following exchange took place between Mr. Jackson and Attorney Kalamarides:  



Q.
Going back to November 1993, were you ever informed of a fall that Mr. Gordon had in a parking lot outside the office building?  



A.
Not to my recollection, no. 



Q.
When you say not to your recollection, are you saying you weren't informed or you may have been told about it but you don't remember it? 



A.
I don't have any knowledge that he reported any such fall to me, no. 



Q.
When was the first time you heard of the fall, slip and fall, in November of 1993?



A.
The end of October 1995.



Q.
Prior to that, had you been made aware of any accident which occurred in November 1993?



A.
No.

. . . .



Q.
The fact that you don't recollect him telling you that he fell, slipped and fell, in November of 1993, and specifically referring to November 30th, 1993, are you saying that he did not tell you or report it to you, or that it could have been reported to you and nothing happened? 



A.
Certainly anything is possible, but I just don't have any -- I have no recollection of him ever mentioning that he fell and was injured.  

(Jackson dep. at 15 - 17).  


On cross-examination by Attorney Weddle, Mr. Jackson testified: 



Q.
Do you believe you would have recalled it if he had told you that he fell and was injured in the parking lot?  



A.
If he indicated that he was injured, I would have made sure that the report would have been made.  It's certainly possible in the way of casual communication that, well, I fell on my way to lunch or something like that.  If he made no -- nothing significant out of it, I probably wouldn't have thought that much about it.  I've slipped and fallen myself without -- it's common in the winter a lot of times.  I've slipped and fallen several times getting the mail or something, and I wasn't injured so I didn't make any reports.  



Q.
Between November 30th of 1993 and the time that he'd left your employment, did you ever observe any activities on his part that made you believe that he was experiencing any pain or some symptoms resulting from the injury?  



A.
No. 

(Id. at 19-20).  


The following exchange occurred between Mr. Smith and Mr. Kalamarides.  



Q.
What do you remember about [the slip and fall]?  Could you just tell us in your own words.  



A.
As best I can recall, we were going to lunch.  The building has elevator access only, and we left the building and were going to Mike's truck to go to lunch.  And we were walking out -- there's an east and a west door.  We walked out, I believe, the east side door, and I was talking to him.  And the next thing I knew, he was flat on his back.  And I thought it was pretty funny.  

. . . . 



Q.
When he fell, did you -- did you talk to him right away?  



A.
Yeah, well, actually, I was laughing.  In fact, I think I said, "one minute you were there, next minute you weren't."  He literally just vanished from my peripheral vision.  



Q.
And did he respond?



A.
Yeah, he -- I can't remember exactly what his response was.  I do know that it was -- he had snow on his elbow and on his, I think on his right side of his pants.  But it was a real clear, almost like a January day, real clear sky, dusting type of snow.  It wasn't deep and it wasn't wet.  It was a very dry, cold, clear day. 



Q.
Did he -- if you don't remember exactly what he said, do you remember the substance of whether he said anything to you about whether he hurt himself or --



A.
I remember him saying that he hit his elbow, and that was pretty obvious because he had snow all over his right arm and his shoulder on the same side.  



Q.
Did he get up?



A.
Yeah, I didn't have to help him up.  He got up on his own accord. 



The following exchange occurred between Mr. Gordon and Mr. Kalamarides:



A.
[Mr. Smith] suggested that I talk to Bob Jackson, and that it was his feeling that I probably should file at least as a record-only report.



Q.
Uh-huh.  And did you talk to Bob.



A.
Yes.



Q.
And what did Bob say?



A.
Bob and I talked about it, and from what I recall, we talked about it and I told him what I'd done.  I returned to my office.  And then later that day, Bob came in and talked to me, and his response was that he wanted me -- he said if I filled out a report, that he'd sign it and send it down.  



Q.
Uh-huh.



A.
That was the extent of it.



Q.
What did you do?



A.
I did not file the report.  



Q.
So he didn't tell you to fill out the report?



A.
No.



Q.
Why did you not fill out the report?



A.
After thinking about it, I just -- I had a little soreness.  I just didn't think it was going to be a big deal.  



Q.
Uh-huh.  And that discussion was within the week of the accident?



A.
Should be, yes.



Q.
So by the end of the week, were you still sore?



A.
From what I recall, I was still -- I was probably a little stiff, and then I started developing, like, a knot in my back between my shoulder blades, like a little muscle twitch.  



Q.
When was that?



A.
That would have been that week.  And then that continued on from there, it would come and go for the next year, year and a half; sometimes it would last, you know.  I have this -- it was kind of hard to explain.  It was like an irritant, but it wasn't like you couldn't function.  I could function fine.  It was like, you know, that it was there, it was like a knot.



Q.
It was something that was severe pain?



A.
No.



Q.
Was it something you needed to take medication for?



A.
No.  I took Advil, then if I took a couple Advil a couple hours later, I wouldn't even be thinking about it.  It would dull enough that I wouldn't worry.  It wasn't a major thing.  

. . . . 



A.
It started -- during that year and a half, it progressively became more consistent.  I would get it more regularly.  There would be times I would have it for three or four days, and it would go away for a week.  It would be fine.  It was one of those things you just didn't think about.  Then it would come back and it would go away, come back, go away.  



But for that year and a half, it was -- I guess if you had a progression, it slowly progressed, got a little bit worse and a little bit longer each time I'd get it.  

. . . . 



Q.
Did you tell anybody about [the symptoms]?



A.
 I'm sure Glenn Smith and I talked about it.  My wife and I would have talked about it.  I can't give you any specific names of anyone else.  I'm sure there are, but I can't be specific.  



Q.
So when you told Glenn about it, did you tell him you related it to the accident?



A.
Yes.



Q.
So as early as a week after the accident, you thought that you had some -- something?



A.
Some kind of irritant.  



Q.
An irritant that was related to the injury?



A.
That I thought would probably just go away.



Q.
Uh-huh.  That's why you didn't file an employer's report of injury?



A.
Yes.  I didn't think it was a big deal.  



Q.
And again, I'm focusing on that first year and a half?



A.
Right. 

. . . . 



Q.
You've drawn this line of a year and a half.  What happened after that year and a half passed?  



A.
There was a Saturday -- let me check these dates.  Right.  On the 23rd, on a Saturday, I started having a sensation in my right arm that I'd never had before.  It was like a -- I don't know, like a soreness, and -- 



Q.
Was -- is this September of '95 we're talking about?  



A. 
'95.



Q.
Okay.



A.
This is the same September that I was in Maui, pretty sure it was the -- it -- I think it was the first week of September.  So I started having some sensation in my arm, some soreness.  I didn't know what it was from.  I hadn't done anything.  It was almost like I had strained it or something, but I couldn't put a finger on it.  My left arm was fine, my right arm hurt. 



Went through the weekend.  By Sunday, it was getting progressively worse and worse.  And so by Monday, it was to the point of being what I would say severe, where I was -- I started making some phone calls. . . . 



A.
This is Tuesday morning.  To the point where it was -- I mean, I would hold my arm into my chest in kind of a funny position to try to keep it from hurting.  I went in.  [Dr. Dittrich] saw me.  He did an X ray, told me the X ray shows nothing, and he wanted me to get an MRI.  So they may have scheduled an MRI for 4:30 that afternoon, 4:00 o'clock, 4:30.  I went down to get the MRI and between that morning and the MRI the pain had gotten from the point to so severe, I could hardly tolerate it. . . . 



[Wednesday] morning, went into Dittrich's office.  The MRI had come back.  He said I had this problem with this disc, and that we talked about the options.  He told me that he didn't think there was any option but to go in and do surgery. 



Q.
Uh-huh.



A.
So I kind of sat back and thought about it, and we decided -- I said, "Well, schedule it.  Let's do it.  Let's get it over with."  Then for pain control, he then immediately admitted me to the hospital, and they admitted me. . . . 



Q.
In [Dr. Dittrich's September 29, 1995] report, he said, and in his report of September 26:  Three days ago, patient was sitting on the floor, and he leaned over to balance himself on his right hand, and he had a sudden sharp pain that went into his right shoulder and down the back of his right arm and the mid forearm.



Do you remember telling him that?



A.
No.



Q.
Do you remember that incident?



A.
Well, that was the type of pain that I was having at home.



Q.
Do you remember this incident where you leaned over to balance yourself on your right hand while you were sitting on the floor, and you had a sudden sharp pain that went into your right shoulder and down the back of your right arm?



A.
Yes.



Q.
Tell me about it.



A.
It was in my living room, and I was watching, I believe I was watching TV with my kids.



Q.
Okay.



A.
That was the first time; that was on probably a Saturday or Sunday where -- it was Sunday because I remember telling my wife that I'm probably going to have to get seen for it.  That's what kind of keyed it, was I was on the floor.  I leaned over and pressed down and my arm gave way.  I didn't have any strength in my arm to get up off the floor. . . . 



Q.
Assuming that I have interpreted this handwriting correctly, I would appear [on the admission form] that you gave a history of pain in your shoulder blades for two months.  Do you recall giving such a history?



A.
It's possible, yes, but it was the -- this isn't right.  I mean, it was -- the last two months were the most significant time where I was having it, the most regular part of the problem.  But I'd had it much longer than that.  

(Gordon Dep. 20 - 41).  



The following exchange occurred between the employee and Mr. Weddle on cross examination:



Q.
When did you decide that the pain for which Dr. Dittrich was treating you in September of 1995 might have been caused by your fall in '93?



A.
Once he diagnosed me and told me what it was, it stuck in the back of my mind, but I still wasn't sure.  After the surgery, Dittrich told me that the disc was -- it was broken into, I think -- I think Voke told me it was in four pieces, and that there was actually pieces of the disc missing.  And I talked to Dittrich about it and I said that had to take some kind of trauma to cause that, and he agreed.  Then in my own mind, I started thinking back, well, what trauma have I had? and this is the only -- this fall is the only trauma that I've had of any severity that I can remember.  

(Id. at 44).  



Q.
So you woke up from surgery. And how did you feel?



A.
Not too great.



Q.
How about a week after?



A.
Fantastic. . . . 



Q.
How much time did you miss from work as a result of the surgery?



A.
Very little.  They cut on me, I think it was Wednesday or Thursday -- Thursday.  Thursday was the surgery, and I was back in my office on Monday.  

 (Id. at 56). 


At the March 26, 1996 hearing the employee testified that he didn't seek any medical attention related to his November 1993 slip and fall until he saw Harry Gordon, M.D., of Scottsdale, Arizona in May of 1994.  Dr. Gordon is the employee's father; the employee testified that Dr. Gordon saw the employee in his Arizona office while the employee was visiting.  The employee testified that he and Dr. Gordon discussed his complaints of muscle spasms, and Dr. Gordon ordered X-rays.  Dr. Gordon did not charge or bill for the visit.  The employee testified as follows regarding that visit:  


Q.
What did the X ray show, if anything?


A.
Nothing. It came back negative.


Q.
Did he have a diagnosis?


A.
No.


Q.
Did he prescribe any medication?


A.
No.


Q.
Did you and he talk about what the problem might be?


A.
He thought that I was having muscle spasms; it was probably just a muscular problem I was having.  


Q.
Did he -- did you talk to him about the cause of the problem?


A.
We talked about the fact I had fallen earlier, and he thought that that may be a contributory, but he wasn't sure.  That's why we took the X ray.  

(Gordon dep. at 12 - 13).


The employee testified he hunts, shoots handguns, compound bows, and rifles, and participates in cross-country and downhill skiing.  The employee described himself as an "intermediate" level skier, who has fallen, but does not recall any severe falls.  (Id. at 46 - 47).  To a lesser extent, the employee participated in biking, fishing, and a moose hunting trip wherein he went rafting with a little white water. (Id. at 51 - 53).  


In a letter dated December 8, 1995, the employee asked Dr. Dittrich the following questions:  



1.
Given Mr. Gordon's lack of any pre-existing conditions and no apparent substantial or subsequent aggravating incidents to his cervical spine since the slip and fall of 1993, is it your opinion that Mr. Gordon's current condition and need for a cervical fusion arose as a result of his slip and fall in November of 1993?



2.
Had it not been for Mr. Gordon's slip and fall in 1993, do you feel that he would have required a cervical fusion as a result of some type of un-noted pre-existing condition or an aggravating factor since his November 1993 slip and fall?  


To both questions, on December 13, 1995, Dr. Dittrich responded:  "I cannot answer with any degree of certainty.  It is possible that the slip and fall of 1993 caused his herniated disc but neither I nor anyone else can state definitely if there was a relationship."  


Question number three asked:  "Could the slip and fall of November 1993 have caused the loose disc material in Mr. Gordon's cervical spine that may have eventually affected him to the point of facilitating a cervical fusion?"  Dr. Dittrich responded:  "Yes."  The fourth question asked whether the testing, treatment and surgery were reasonable and necessary for the employee's condition.  Dr. Dittrich answered affirmatively, but added:  "Whether his condition was work related or not falls into an indefinite category."  (Id.).


At the employer's request, Douglas Smith, M.D., conducted a records only review of the employee's medical records.  On January 3, 1997 the employer posed the following question:  "Approximately when did Mr. Gordon rupture the disc for which had surgery in 1995?"  Dr. Smith responded:



It would be my opinion that this occurred on approximately September 23, 1995 or about three or four days prior to a visit to Dr. J. Paul Dittrich on September 26, 1995, which is documented in the medical records.  



The MRI which was done on September 26, 1995, which I reviewed independently and with the radiologist, demonstrated a large herniated or protruded disc at C6-7 on the right side on both the axial and sagittal views.  It should be noted, in addition, that there was bulging at the C5-6 disc on the sagittal views and that all cervical discs on the T2 weighted images appeared dark or desiccated except C2-3 and C7-T1.



It should be further noted that the surgery that was done by Dr. Dittrich, according to the medical records, on September 28, 1995 was done "somewhat on an emergency basis."  



These factors plus the general review of the records would lead me to believe that the ruptured or herniated disc for which surgery was performed on September 28, 1995 had been present only for a few days and not for a  couple of years.  


Dr. Smith was also asked the following question:  "Was the work-related incident in 1993 a substantial factor in bringing about that ruptured disc?"  He responded:  



My understanding of substantial factor is that the condition would not have occurred at the time it did and the way it did or to the degree it did but for the employment and that reasonable people would regard it as a cause and attach responsibility to it.  



In light of this, my response to your question would be that it is not probable that the work related incident in 1993 was a substantial factor in bringing about the ruptured disc and subsequent surgery.



Furthermore, it is indicated in the medical records in my opinion that there were some symptoms of degenerative disc disease at least from September 31, 1994 on.  However, there appeared to have been a quiescent year prior to July of 1995 when some general symptoms returned.  



There is evidence of multilevel degenerative disc disease on the MRI in September of 1995 at C3-4, C4-5, C5-6 with a bulge, and C6-7 with a protrusion.  It is unlikely that this wide spread degenerative process would be the result of a single incident.  It is much more likely and probable that the degenerative disc disease is a result of the aging process.  



Furthermore in the presence of degenerative disc disease, in my experience, it does not require major trauma in order for a protrusion/herniation or rupture to occur.  



In light of all this, therefore I would say that it would not seem reasonable to me that the problem which required surgery in September of 1995 was probably related to the industrial exposure in November of 1993.


The following exchange occurred between Mr. Weddle and Dr. Smith:  



Q.
Is it your opinion, Dr. Smith, that the fall in -- November of '93 did not worsen the degenerative disc disease to the extent of hastening or causing the need for the surgery in 1995?



A.
Yeah.  I have no evidence or opinion that the -- that the situation in '93 was related to what caused the surgery in '95.  

(Dr. Smith dep. at 17).  


The employer argues the employee's claim is barred by AS 23.30.100.  The employer argues the employee should have filed a notice of injury within 30 days of his slip and fall, or at the latest, when he obtained X-rays in Arizona.  Further, the employer argues AS 23.30.100(d)(1) does not excuse the employee's failure to notify the employer, asserting that if the employer knew of the injury, through its agent, Mr. Jackson, it did not know of any injury from the slip and fall.  The employer argues its case has been prejudiced by not being able to conduct discovery at the time of injury.  If not barred under AS 23.30.100, the employer argues the medical evidence, by a preponderance of the evidence, does not support employee's claim.  


The employee argues he complied with AS 23.30.100 as he notified the employer within 30 days after he realized that his disc condition was related to the slip and fall.  The employee asserts he knew his condition was related to the slip and fall after his surgery, September 28, 1995; he filed his report of occupational injury on October 22, 1995.  The employee asserts the employer has not been prejudiced by the delay.  Further, the employee argues the evidence supports his claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Whether Employee's claim is barred under AS 23.30.100(a). 


AS 23.30.100 provides:



(a)
Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.



(b)
The notice shall be in writing, contain the name and address of the employee and a statement of the time, place nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.



(c)
Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.



(d)  Failure to give notice does not bar a claim under this chapter




(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;




(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;




(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.


In 2B A. Larson, The Law of Workmen's Compensation § 78.00 (1994), Professor Larson discusses the issues to be considered when analyzing notice and claim periods.  



Under most acts, the employee must give his or her employer notice of injury as soon as practicable, or within a specified number of weeks or months, and must also file a claim for compensation with the administrative agency within a fixed period, usually one to two years.  Since the purpose of the notice requirement is to enable the employer to protect itself by prompt investigation and treatment of the injury, failure to give formal notice is usually no bar if the employer had actual knowledge or informal notice sufficient to indicate the possibility of a compensable injury, or if the employer furnished medical service or paid some compensation, or, in many jurisdictions, if the employer was not prejudiced by the lack of notice.  Moreover, because the law does not exact the impossible of the employee, lateness of both notice and claim may be excused for various reasons, included the following:  Impossibility of knowing that an apparently minor accident would later develop into a compensable injury;  reasonable inability to recognize a disease or disabling condition in an early or latent stage;  medical opinion that the injury is not serious or is nonindustrial;  voluntary payment of benefits by the employer, or assurances that the employee will be taken care of, inducing the employee to refrain from making the claim, due to mental or physical incapacity, minority and the like.  Some statutes, however, by making the claim period run from the date of the "accident," have produced holdings that an injury which manifests itself for the first time after the period has expired is nevertheless barred.  The right to assert the statutory bar can, in most jurisdictions, be lost by waiver, through the payment of compensation, the failure to raise the defense promptly, or the admission of liability.  

Id. at 15-120.8.


Recently the Alaska Supreme Court disapproved an element of the previous controlling case regarding AS 23.30.100.  The court in Kolkman v. Greens Creek Mining Co., (No. 4808), (Alaska April 18, 1997) noted:  



[AS 23.30.100] provides that failure to give notice will not be a bar where the employer has knowledge of the injury and has not been prejudiced by failure to receive notice.  State v. Moore [706 P.2d 311 (Alaska 1985)] infers an additional requirement - that the employer must have, in addition to knowledge of the injury, knowledge of the work-relatedness of the injury.  Adding the additional requirement of work-relatedness has a great potential to lead to injustice. 


In Cogger v. Anchor House, (No. 4809), (Alaska April 18, 1997), the court held:  



The workers' compensation statute excuses an employee's failure to give formal written notice where the employer has "knowledge of the injury."  AS 23.30.100(d)(1).  We have today, in the case of Kolkman v. Greens Creek Mining Co., disapproved the additional requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985), that the employer have knowledge of the work-relatedness of the injury.  We held that the statute should be read literally to require the employer's knowledge of the injury, and no more.  


The employee claims he injured his back when he slipped and fell on November 30, 1993.  The employee testified he related his condition to his slip and fall, although he only considered it a temporary irritant, within a week of the fall.  The employee sought medical attention from Dr. Gordon (the employee's father) in May of 1994.  


We find, as an adjuster, the employee knew the importance of timely filing notice of an occupational injury.  We find based on the employee's testimony, that he related his condition to his employment within the first week of his slip and fall.  Further, we find at the latest, the employee knew he was injured when he sought medical attention in May, 1994.  Accordingly, we conclude the employee must have notified the employer by June, 1994.  Mr. Jackson testified the employee may have given him oral notice, but had he known of any injury, a written report would have been filed.  We find the oral notice given to Mr. Jackson to be insufficient, as Mr. Jackson testified he did not know of any injury and informed the employee that if he was injured, he would sign the notice of occupational injury or illness form.  


The employee first notified the employer of his claim on October 23, 1995.  Because the statute provides 30 days to report an injury, and the employee did not notify the employer of his injury for almost two years after the slip and fall or sixteen months after seeking medical attention, we find the employee failed to give timely notice of his injury.


We find no reason to excuse, under AS 23.30.100(d), the employee's failure to timely report his injury.  Although there may be reason to believe the employer knew the employee slipped and fell, we find the employer did not know of any alleged injury.  We find, based on the employee's testimony, that the employee was aware of an injury shortly after his slip and fall.  He testified he endured "spasms" and ultimately sought medical care in May of 1994.  


We also find the employer was prejudiced by the employee's failure to give timely notice.  We find the employer's ability to investigate the alleged injury was hampered.  The employee admits he enjoys an active, outdoors lifestyle, and other factors may have contributed to any alleged injury.  We find that timely notice would have enabled the employer to interview the employee and his co-workers and medical providers (if any).  In addition, timely notice would have enabled the employer to have the employee examined by a physician of its choice to assess the employee's condition and the validity of his claim.  We also find, that had earlier notice been provided, that notice may have allowed treatment that may have prevented the need for surgery in 1995. (Cogger (citing Tinker v. Veco, 913 P.2d 488, 492 (Alaska 1996))).


We also find no reason why the employee's failure to give timely notice should be excused under AS 23.30.100(d)(2).  As an adjuster, the employee acknowledges he is familiar with our workers' compensation statutes and regulations and their applications.


Finally, we find the employer objected to the lack of timely notice at the first hearing as required by AS 23.30.100(d)(3). Accordingly, we conclude the employee's claim is barred by the statute of limitations in AS 23.30.100.

II.
Whether the employee suffered a compensable injury.  


Assuming the employee had prevailed on the employer's statute of limitations defense, we will next determine the compensability of his claim.  Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After the employee establishes this link, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove all the elements of the claim by the preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

 
We find the employee's testimony and the opinions of Dr. Dittrich raised the presumption that the employee's condition and need for surgery is related to his slip and fall.  We find Dr. Smith's opinion overcomes the presumption.  Thus, the employee must prove his claim by a preponderance of the evidence. 


The employee's treating and surgical physician, Dr. Dittrich cannot opine, with any degree of certainty, whether the employee's November 30, 1993 slip and fall caused the employee's herniated disc.  In his December 13, 1995 letter, Dr. Dittrich concluded:  "Whether his condition was work related or not falls into an indefinite category."  Based on his uncertainty, we accord little weight to Dr. Dittrich's testimony.


To the contrary, Dr. Smith's January 7, 1997 opinion definitely and unequivocally rules out the slip and fall on November 30, 1993 as a cause for the employee's condition and need for surgery in September, 1995.  Based on the certainty of Dr. Smith's report, we accord additional weight.  


Weighing the evidence, we conclude that the medical evidence does not support finding the employee's 1995 need for surgery is related to his 1993 slip and fall.  Accordingly, we conclude the employee has not proven by a preponderance of the evidence that he was injured in the course and scope of his employment or suffered a compensable, work-related injury.   We will deny and dismiss the employee's claim for benefits.  


ORDER

The employee's claim for benefits is denied and dismissed.  AS 23.30.100 bars his claim.  Further, the employee was not injured in the course and scope of his employment and has not suffered a compensable, work-related injury.  


Dated at Anchorage, Alaska this 4th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot          


Darryl L. Jacquot, 



Designated Chairman



 /s/ Philip Ulmer            


Philip Ulmer, Member



 /s/ Patricia Vollendorf     


Patricia Vollendorf, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Gordon, employee / applicant; v. Wilton Adjustment Service, employer; and Alaska National Insurance. Co., insurer / defendants; Case No. 9329407; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of June, 1997.

                             _________________________________

SNO                             Brady D. Jackson III, Clerk
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