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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROSS A. MINER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9528805



)

GALCO BUILDING PRODUCTS,
)
AWCB Decision No. 97-0126



)


Employer,
)
Filed  with AWCB Anchorage 



)
June 5, 1997


and
)



)

ST. PAUL FIRE & MARINE,
)



)


Insurer,
)


  Defendants.
)

                                                               )


We heard the employer's petition to dismiss the employee's claim on April 24, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney William W. Erwin.  The employer and its insurer were represented by attorney Robert L. Griffin.  The record closed at the conclusion of the hearing.


ISSUE
Whether the employee's claim is barred under AS 23.30.022 for making false statements to obtain employment.


SUMMARY OF THE EVIDENCE
On October 3, 1989, while working for Gourmet Seafoods, the employee fell through a platform, falling approximately five feet into boxes below.  He had pain in the lower back extending to the right buttock, posterior thigh and posterior calf.  The employee filed a claim for workers' compensation benefits as a result of the accident.  The clinic notes of John J. Smith, M.D., dated October 26, 1989 state in part, "Back injuries, et. cetera, and slow recovery.  Will refer rehabilitation for evaluation.  He probably should not be doing heavy manual labor."  In his report to Dr. Smith dated November 16, 1989,  Morris Horning, M.D., noted he was informed by the employee that before the accident he was capable of lifting 200 pounds, but now he could not lift more that 30 pounds.  Dr. Horning stated:


This is apparently a second injury to his back (the first resolved) so he needs to be aware that heavy lifting jobs may not be suitable.  He apparently is interested in being a meat cutter.  Some jobs within meat food handling may be acceptable but my understanding is that meat cutters have to lift a fair amount of weight.


In his clinical notes of December 7, 1989, Dr. Horning reported:


He is thinking about getting re-employed, possibly with Carrs or elsewhere in the way that will be less demanding for his back.  We discussed this at some length including my conversation with Dr. Smith about concern about his back in the long run if he continues doing heavy work.


The employee denies ever having conversations with either of the doctors regarding the need to stay away from "heavy manual labor."  (Id. at 70).  The employee also said he could not remember suffering a workers' compensation injury while working for Alaska Gourmet Seafoods in 1989.  (Id. at 72).  Previous medical records reflect, among other things, that on July 11, 1986, the employee aggravated his lower back condition while working for Armstrong-Ketal and on March 22, 1986, the employee was working for In-Flight Catering and suffered a injury to his lower back with a pinched nerve.  (Report of Lee B. Silver, M.D., dated 11/26/96).


The employee saw the employer's advertisement in the newspaper for a sheetrock stacker, and went to apply on October 25, 1995.  He said the newspaper advertisement said "physically demanding, heavy lifting involved." (Employee's dep. at 11).  In the application the employee filled out and signed, he stated he "can lift heavy."  He said when he was interviewed, he was told that the job was physically demanding and heavy lifting was involved.  He said he understood that the duties of a sheetrock stacker entailed lifting and carrying two sheets of five-eights inch sheetrock which weigh 240 pounds.  The employee stated he was also informed that sometimes stackers lift and carry as much as three sheets weighing 360 pounds.          


After being hired, the employee was asked to fill out a health questionnaire.  Attorney Griffin asked the employee a number of questions in his deposition relating to some of his answers to the questions posed in the questionnaire.


Q. I want to draw your specific attention to question 2.l.  Do you see where I'm at?


A. Yeah.


Q. It asks if you had any back injury, sprain or strain, or other condition of the spine caused by illness or injury.  And what did you indicate?


A. No.


Q. Is that a truthful response?


A. Yes.


Q. Item 2.o asks if you've had any muscle, bone or joint injury.  And what did you check?


A. No.


Q. Is that a truthful response?


A. Yes.


Q. Turn the page, please.  Item 7:  Have you ever filed a compensation claim or received benefits as a result of an industrial accident?  What did you indicate?


A. I put no.


Q. Is that a truthful response?


A. No.  But I always put no.


Q. Explain that last comment to me, sir.


A. I've always put no on my application, because if you put yes, that you ever were out on workmen's comp, they won't hire you.


. . . .


Q. And then there's a blank, it doesn't have a number in front of it, where it asks you to provide full detail of all yes answers, and you put in "none"; is that correct?


A. That's what it looks like.


Q. Well, is that correct?


A. Yeah.  Yes.


Q. Okay.  And it asks about dates on injuries, whether work-related or not, and you responded "none"; is that correct?


A. That's what I did.


Q. Is that truthful?


A. Yeah.


. . . .


Q. My question to you is that paragraph says:  "Please provide full details of yes answers from above, including date of illness/injury (whether work-related or not)," and you've said that there were none.


A. That's what I put down.


Q. Was that truthful?


A. No.


Q. It asked about hospital stays, and you've put "none." Is that truthful?


A. Was I in the hospital? For what?


Q. For any reason.


A. No.


Q. So your response is you've never been in the hospital?


A. Yes, I have been in the hospital.


Q. So that response was not truthful either?


A. That's true.

(Id. at 17-19).


Q. Well, didn't you lie to Galco to get a job?


A. No.


Q. You weren't truthful.  You sat here and told me that you did not tell them about prior injuries so that you could get a job.


A. Yeah.  But I was fully recovered, too.  There was nothing wrong with me.


Q. Well, the form doesn't ask anywhere whether or not you were fully recovered, does it?


A. Nope.


Q. It asked if you had any prior workers' compensation claims.


A. That's right.


Q. And you lied to them to get that job.


A. I guess.


Q. You lied to them about whether you had any back injuries to get the Galco job; is that not correct?


A. I just put I didn't -- yeah.


Q. Yes or no, please.


A. Yes.


. . . .


Q. They asked you whether you had any muscle, bone or joint injuries, and you said no.  That was a lie, wasn't it?


A. No.


Q. You've never hurt your wrist?


A. Yeah, I hurt my wrist.


Q. And you didn't tell them about it?


A. Nope.


Q. That was a lie, wasn't it?


A. Yes.


Q. And it was a lie to get the job, wasn't it?


A. Yeah.  Yes.


Q. And you lied to them about whether you had any workers' compensation claims or received any benefits as a result of an industrial accident.


A. Yes.

(Id. 32-34)


It is undisputed that the employee injured his lower back while carrying sheetrock for the employer on December 14, 1995.  Apparently, the employee and another man were carrying pieces of sheetrock around a corner and through a door, when the employee lost his grip and he tried to catch them.  As a result, the employee had onset of pain in the lumbosacral spine and right lower extremity. (Report of Lee B. Silver, M.D., dated November 26, 1996).  In a report dated March 12, 1996, Shawn Hadley, M.D., the employee's treating physician stated, "His MRI did show a questionable disc lesion on the right at the L4-5 level."


The employee also testified at the hearing that he lied on his application and health questionnaire so that he could get the job.  Again, he mentioned that if a person is truthful in this regard, he will not be hired.


At the hearing, Lorrie Roylance, the employee's sister, testified that she is a high school teacher working with students with learning disabilities.  She stated that the employee has suffered from learning disabilities all of his life.  She said he had particular problems with reading and writing comprehension.  The witness testified that the employee's reading level is somewhere between the sixth and seventh grade.  She said that her brother is capable of reading and understanding basic newspaper material.  She acknowledged that the employee is not only a high school graduate, but he also went to meat cutting school and became an apprentice meat cutter.  The witness stated that the employee is truthful and knows right from wrong.  She did not know whether the employee could fill out job applications properly himself.


Philip Williams, the employer's manager who does the hiring and firing of personnel, and takes care of the employer's general business, testified at the hearing that he explains to perspective applicants for the sheetrock stacker positions that it is very heavy work consisting of lifting and carrying 200 to 300 pounds at a time.  He stated that he relies on the answers employees give on their health questionnaires because it allows him to put the right person in the right job.  Williams testified that if health problems are noted and explained by an employees, he can refer them to the employer's human resources personnel to take appropriate action.


At the hearing, Nanci M. Watkins, the employer's personnel manager, testified that there are two reasons why it is important to the employer that employee's truthfully fill out their applications and health questionnaire.  First, if there is back problem, for instance, she would know to check with the treating physician to see what the employee's limitations might be and whether he can do the job.  She said this would give her the information she needs to find the right job for the right person. Second, by having knowledge of an employee's pre-existing impairments, the employer can seek reimbursement from the second injury fund under AS 23.30.205. 


Finally, Peggy Holland, Ph.D and rehabilitation counselor in private practice, testified at the hearing.  As the employee's past reading teacher, she noted that he worked hard, received A's and B's in special education courses, was two years behind other students of his age, and was capable of reading and understanding the newspaper.  The witness testified that the employee's disability does not inhibit his knowledge and understanding of right and wrong.  She said the employee was capable of reading and understanding the health questionnaire in question. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.022 states:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


In analyzing this statute, it becomes apparent that before an employee's claim can be barred under it, the following five things must occur: (1) the employee must have made false statements as to his physical condition on the employer's application and health questionnaire; (2) the employee must have made those false statements "knowingly"; (3) the employer must have relied upon this false statement; (4) reliance on these statements must be a substantial factor in hiring the employee; and (5) there must be causal connection between the false statements and the employee's injury.


In applying the requirements of §22 to the facts of this case, we first find there is no doubt the employee made false statements in the application and health questionnaire he submitted to the employer when he was hired.  Even though many physicians had treated the employee for a lower back injury, the employee stated in his application that he could still do heavy lifting.  While the employee had four workers' compensation injuries and workers' compensation claims, he did not mention them in the questionnaire.  He failed to mention that he had had lower back problems for years, he had had wrist problems, and he had spent time in a hospital.  He admitted, at numerous time during his deposition and at the hearing, that he had lied on the application and questionnaire.


Second, the real question is not whether the employee made false statements in this case, but rather whether he did so "knowingly."  At the hearing, great efforts were made to give the impression that the employee was mentally incapable of "knowingly" making false statements on the documents in question.  It was pointed out that the employee had always suffered learning disabilities, had a sixth or seventh grade reading level, and needed help in filling out applications.  However, we are more persuaded by evidence showing the employee was totally capable of knowingly making the false statement in question.  While it was shown that the employee had difficulty with reading and writing, he, nevertheless, graduated from high school. We find he can read well enough to understand newspapers and similar reading materials.  Next, Ms. Holland, the employee's former teacher, assessed that his disability does not inhibit his knowledge and understanding of right and wrong.  She believes the employee is mentally capable to reading and understanding the health questionnaire.  Based on this evidence, we find the employee had the requisite knowledge to comprehend that he was putting down false answer on the application and health questionnaire. Finally, there is the testimony of the employee himself.  During both his deposition and at hearing, he stated that he made certain statements on the questionnaire which were true.  Then, with a little prodding, he  reversed his course and stated that he "knew" those statements were false when he made them.  Based on these facts, we find the employee knowingly made false statements on his application and preemployment questionnaire regarding his pre-existing lower back and other conditions. 


The third question is whether the employer relied on these false statements.  The testimony of Philip Williams, the employer's person in charge of hiring and firing employees, answer this question in the affirmative. Williams explained how the job advertisement explicitly described the job as a sheetrock stacker as very heavy work.  He also stated that when he interviewed the employee he emphasized the fact that he would be expected to lift and carry 200 to 300 pounds at a time.  We find that based on the answers the employee gave on his application and health questionnaire, he expected the employee was physically capable of doing the work in question.  Williams testified, in essence, that if he knew of the employee's pre-existing back condition, he would  have tried to find him lighter work. Finally, he explained that when he notes health problems on the questionnaire, such as the employee's pre-existing lower back condition, for instance, he does not allow that person do the very heavy work.  Instead, he said, he would discuss the problems with the employee and, if necessary, refer him to the human resources personnel to check with a physician.  Based on this evidence, we find that the employer relied upon the employee's false statement.  


Now that we have determined that the employer relied upon the employee's false statements, the question becomes whether such reliance was a substantial factor in hiring the employee.  In addressing this question, we again rely on Mr. Williams' testimony.  In addition, we also rely of the testimony of Nanci Watkins, the employer's personnel manager.  She stated she relies heavily on the medical information contained in an employee's application and health questionnaire because it tells her whether she needs to check with physicians to see if the employee can physically do the job.  She testified that she needs correct information in order to get the proper person in the proper job so that further injuries are less likely to occur.  Finally, Ms. Watkins explained that she puts a great deal of credence in the answers employees give on their applications and health questionnaires because, if the employees are honest and note pre-existing physical impairments, then she has the requisite knowledge to seek for the employer reimbursement from the second injury fund.
  Based on this information supplied by Mr. Williams and Ms. Watkins, we find the employer's reliance on the employee's false information set forth in his application and health questionnaire, was a substantial factor in his being hired by the employer.


Finally, we must determine whether there was a causal connection between the employee's false statements and the  injury he received while working for the employer.  The employee's medical reports reflect that before October 25, 1995, he had suffered a number of injuries to his lower back.  This was noted in 1989 by Drs. Smith and Horning.  Both recommended to the employee that he stay away from heavy lifting work.  Both thought his lower back condition was so serious that he should find work requiring less manual labor.  The medical records from March and July 1986 show that he aggravated his lower back when he worked for Armstrong-Ketal and In-Fight Catering.  The employee himself admitted in his deposition that he had had lower back injuries before the date he was hired by the employer.  The medical evidence and the employee's own testimony shows that on December 14, 1995, the employee suffered a lower back injury while carrying sheetrock for the employer.  After the accident, Dr. Hadley noted that an MRI showed a questionable disc lesion at the  L4-5 level.  In essence, the employee went to work for the employer with a serious lower back condition and, while working for the employer, he suffered another lower back injury.  We find that there is a casual connection between the employee's false statements regarding his pre-existing lower back condition and the lower back injury he suffered while working for the employer.


Based on the five findings we arrived at above, we conclude that the employee made false statements about his pre-existing lower back condition on his application and health questionnaire, he made such statements knowingly, the employer relied upon the false statement, such reliance was a substantial factor in the employee being hired, and there was a casual connection between the employee's pre-existing lower back condition and his lower back injury he suffered while working for the employee.  Accordingly, the employee's claim for workers' compensation must denied and dismissed under AS 23.30.022.


ORDER

The employee's claim for workers' compensation benefits relating to his December 14, 1995 back injury is barred under AS 23.30.022, and his claim is denied and dismissed.


Dated at Anchorage, Alaska this 5th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Harriet M. Lawlor 


Harriet M. Lawlor, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ross A. Miner, employee/applicant; v. Galco Building Products, employer; and St, Paul Fire & Marine, insurer/defendants; Case No.9528805; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of June, 1997.



Trisha L. Bruesch, Clerk
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     � AS 23.30.205 provides in part:


	(a) If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of the employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment and subsequent injury or by reason of an aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or the insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or the insurance carrier shall be reimbursed from the second injury fund for all compensation payments subsequent to those payable for the . . . disability.


	. . . .


	(c) In order to qualify under this section for reimbursement from the second injury fund, the employer must establish by written records that the employer had knowledge of the permanent physical impairment before the subsequent injury and that the employee was hired or retained in employment after the employer acquired that knowledge.







