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AWCB CASE No. 9527641

STATE OF ALASKA,



)
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)
AWCB Decsioin No. 97-0129








)




Employer,


)
Filed with AWCB Anchorage 




  Respondent.

)
June 10, 1997

___________________________________)


We heard the employee's request for a second independent medical examination (SIME) at Anchorage, Alaska on May 7, 1997.  At that hearing, we requested additional testimony which was heard on May 12, 1997.  We closed the record on May 12.  The employee appeared, representing herself.  Attorney Timothy MacMillan represents the employer.  


ISSUES

1.
Who is the employee's attending physician.


2.
Whether to order an SIME.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured her back at work on November 29, 1995.  The employer accepted her claim and paid benefits relating to her back condition.  On November 12, 1996, the employer controverted "all benefits related to fibromyalgia, Epstein-Barr infection, Cytomegalovirus infection, CFIDS [chronic fatigue immune deficiency disorder], and hypertension."  The employer listed the following reasons for its November 12, 1996 controversion:



Per Dr. Levine's report of 7/22/96 he stated employee was medically stable as a result of her industrial injury.  He did not feel her other symptoms (hypertension, headaches, dizziness, nausea, vomiting, malaise, fatigue, and seizure activity) were related to her industrial (low back) injury.  Dr. Carlsen, in his report of 8/7/96 agreed with "much of" Dr. Levine's impression.  His dissention had to do with her cervical spine.  


Whether the controverted conditions are related to the employee's November 29, 1995 work injury is the central issue at this stage in the employee's claim.  At a February 21, 1997 prehearing conference, the employee requested an SIME based on disputes between her attending physician and the employer's physicians.  The employer argues no dispute exists.  We limit our review of the medical records for these issues to those pertaining to her claimed industrial injury.  


At the May 7 and May 12, 1997 hearings, the employee testified at length regarding her medical care.  The employee introduced Employee's Exhibit 1 which included a chart titled "Primary Physician Referral."  This chart details the employee's medical providers since November 29, 1995, diagramming her belief of how each referral flowed.  The chart details over 20 medical providers.  We hereby incorporate this chart by reference, attached as Exhibit 1.  


The employee argues Douglas Savikko, D.O., is presently, and has been since 1986, her treating or attending physician.  Dr. Savikko testified he has treated the employee since 1986, and considers himself to be her attending physician.  In response to questions from the employee and us, Dr. Savikko testified at the May 12, 1997 hearing that he has referred the employee to several different specialists, and that he was "always of the opinion that [he] was her treating physician."  Dr. Savikko described his role as the employee's "family physician" wherein he would interpret other doctors' reports for the employee and noted that he receives copies of many of her specialists' reports.  


Dr. Savikko also testified on May 12, 1997 that he is familiar with the Alaska workers' compensation system and its reporting requirements.  He testified he never communicated with the employer or its adjuster regarding the employee's conditions or her workers' compensation claim and never submitted a bill for his services.  Dr. Savikko also stated he does not make notations regarding referrals from specialists in the employee's chart notes. In addition, phone consultations with other physicians were not noted in the employee's chart.   


The employee testified she saw Dr. Savikko on November 28, 1995.  After her November 29, 1995 injury, the employee saw Glen Martin, P.A.C., who prescribed aspirin.  Dr. Savikko's chart notes reflect follow-up visits on January 3, 1996 and January 11, 1996, with no mention of cervical, spinal, or other skeletal pain complaints.  On February 12, 1997, Dr. Savikko signed an off-work slip, and noted:  "Jean is under Dr. Savikko's care and will not be back to work until further notice."  


On March 12, 1996 the employee presented to Michael H. Newman, M.D., with complaints regarding her work-related back condition.  At the May 12, 1997 hearing, the employee testified she thought she had seen Dr. Newman on referral from Dr. Savikko, but very likely could have seen him on her own accord.  Dr. Savikko testified he has no recollection of ever referring the employee to Dr. Newman.  


Also on March 12, 1997 the employee was evaluated by Harbir Makin, M.D., regarding her complaints of "difficulty with labile blood pressure." (Dr. Makin, March 12, 1997 report).  Dr. Makin also noted:  "Back and neck pain, being followed by Dr. Newman.  Complains of intermittent pain radiation into the right leg."  (Id.)


On March 14, 1997, Dr. Newman noted:  



Jean is back in follow-up of her multiple spinal complaints.  Most of the initial dictation was lost, but her physical examination of the neck and low back was normal in terms of range of motion and strength, reflex testing, and so on.  



Her MRI scan of her lumbar spine reveals degenerative changes at multiple levels with no evidence of anything that could cause cauda equina syndrome or cause her to have radicular complaint on the left.  She pretty clearly describes loss of bowel and bladder control back in November.  She says she has pain basically from her occiput to her sacrum. . . . 



Frankly, I do not find anything on her MRI scan which impresses me as being causative of all these spinal complaints, and I would not rule-out some CNS problem as being at the base of all of these complaints.  I am referring her to Dr. Hadley for conservative treatment of her spinal problems, that is, assuming that no underlying neurological disorder turns out to be the cause of it.  For the present time, I gave her forty Tylenol No.3 for pain control.  

Dr. Newman made no mention of a referral from Dr. Savikko, nor did he copy Dr. Savikko with his March 14, 1996 report.  


In her April 1, 1996 letter to Dr. Newman, Shawn Hadley, M.D., noted:  "Thank you for referring Jean Brown for evaluation today."  Dr. Hadley diagnosed:  "back pain syndrome" and noted:  


I have taken the liberty to contact the patient's workers' compensation carrier to recommend a medical case manager.  I feel this will be of importance to help define those issues specifically related to the patient's work injury versus other issues not related but that may impact on treatment recommendations in regard to her back injury.  



I advised the patient that I was not in favor of long-term muscle relaxants and narcotic medications and told her at this point I would not prescribe them.  The patient seemed to have no problem with this.  


Dr. Savikko's chart notes dated April 8, 1996 and April 17, 1996, indicate he reviewed the employee's MRI's and prescribed pain medications for her back and/or cervical condition.  The employer's adjuster, Andrea Yeager, testified at the May 7, 1997 hearing that the employee's claim file indicates that a notation dated April 11, 1996, stated the employee telephoned and designated Dr. Savikko as her attending physician.  


On May 9, 1996, Eric Carlsen, M.D., examined the employee.  Dr. Carlsen and Dr. Hadley are physicians practicing in the same professional corporation.  Dr. Carlsen noted on May 9, 1996:  "Jean Brown is seen in follow-up today.  She was seen on April 1, 1996 by Dr. Hadley but apparently requested to see another physician in the office due to conflict with Dr. Hadley."  Dr. Carlsen diagnosed:  "Chronic pain syndrome.  I agree with Dr. Hadley that there may also be somatization disorder.  Lumbar and/or cervical strain, with continued right lower extremity symptoms."  Dr. Carlsen continued:



Strictly trying to keep my involvement to those issues related to her workers' compensation injury, I will proceed in several weeks' time with electrodiagnostic testing.  In the meantime, I will begin her in a physical therapy program that should quickly progress to a conditioning program, as I do not think a lot of modalities will be especially beneficial for this lady.  I do not recommend any medications other than over-the-counter anti-inflamatories for her back pain.



As it relates to her spinal sprain, I would anticipate that by the end of June or early July, she would be at a point where she would be medically stable, and we can decide if there is any permanent impairment that has been incurred.  Issues of return to work will also be addressed in that timetable.  


Dr. Carlsen saw the employee in follow-up on June 13, 1996, diagnosing:  "Overall, there appears to be some decrease in emotional overlay to her presentation.  I believe her cervical and lumbar strain, as it relates to her November 29, 1995, injury, is benefiting from the physical therapy and work with Dr. Rose."  Dr. Carlsen continued:  



Given the constellation of physicians she has treated with since her work injury, the variety of diagnoses that have been floated by the physicians, some of whom she has since fired, and the possibility raised that she has a somatoform disorder, I think it would be worthwhile, as an adjuvant to her eventual determination of return to work, to have a full independent medical evaluation done.  I think Jean would appreciate one more evaluation by a physician to review the whole case, and it would be helpful for me in attempts to return her to the workplace.  

Drs. Newman, Hadley, and Carlsen's bills have all been submitted to and paid by the employer.  


In an undated physician's statement to the Division of Retirement and Benefits (received by that division on July 11, 1995), Dr. Savikko commented on the employee's medical history.  Dr. Savikko stated the following as the probable cause of the employee's complaints:  "1.  Mrs. Brown was injured while working at Spring Creek Correctional Center on 11/29/95.  2.  Viral and immunologically compromising syndrome of unknown etiology."  


At the request of the employer, Larry A. Levine, M.D., evaluated the employee July 22, 1996.  Dr. Levine diagnosed:  "I.  Chronic lumbosacral pain.  II.  Motion segment instability with increased angular motion, L4-5, per flexion/extension views obtained July 22, 1996.  III.  Multiple other medical problems as delineated by other physicians, not related directly to her industrial injury of November 29, 1995."  At the May 7, 1997 hearing, Ms. Yeager testified the employee saw Dr. Levine two to three more times to clarify the July 22, 1996 report.  Subsequently, on December 19, 1996, the employee informed the employer in writing of her change in attending physician to Dr. Levine.  


On November 7, 1997 Dr. Savikko again wrote to the Alaska Division of Retirement and Benefits.  Dr. Savikko noted:



Mrs. Brown's pre-existing fibromyalgia became highly symptomatic and debilitating immediately after her November 29, 1995 injury.  My chart notes dated November 28, 1995, indicate Ms. Brown was not feeling well, but she remained working until December 1, when she saw a physician's assistant for her work injuries. . . .  The 11/29/95 injury provided the impetus, and play [sic] a substantial, if not causative role in turning what, for Ms. Brown, was previously asymptomatic and tolerable constellation of symptoms into a chronic, debilitating illness which has progressed into CFIDS.  I have indicated in previous reports, recovery from her injuries became impeded by her compromised immune system.  Ms. Brown remains unable to work.  

Dr. Savikko corroborated this opinion with his testimony at the May 12, 1997 hearing.  


At the request of the employer, Scot. G. Fechtel, M.D., performed a second evaluation of the employee on February 8, 1997.  Dr. Fechtel diagnosed:  "1. Chronic fatigue immune deficiency syndrome (with history of fibromyalgia).  2. History of devastating psychiatric disease secondary to reported childhood sexual abuse, successfully treated by her report.  3. Lumbar sprain, now resolved."  In pertinent part, Dr. Fechtel noted:  



What we do know of the pathophysiology and biomechanical impact of lumbar sprain injuries is sufficient to indicate that Ms. Brown does not now have a sprain nor could a sprain cause the plethora of symptoms which have arisen nor is it likely that a lumbar sprain episode would trigger a viral syndrome.   Indeed, she does recount episodes of waxing and waning of these neurological symptoms, and we must consider the flare of her wide ranging neurologic symptoms coincidence with the lumbar sprain injury. . . . 



Ms. Brown's present condition is not in any way related to her back strain injury of November, 1995.  



There is no permanent partial impairment assessed to the industrial injury.  Given the mechanism of accident and the lack of underlying structural disease to support a significant predisposition or previous permanent impairment, there would be no anticipation of permanent impairment of orthopedic or neurologic function of Ms. Brown's spine based upon the accident that occurred.  Her current symptoms and signs and their range of motion limits are based solely on the underlying CFIDS diagnosis, not the lumbar sprain.  


At the May 12, 1997 hearing, the employer argued that no dispute exists to trigger an SIME under AS 23.30.095(k), but that it "was not necessarily opposed as a premise to our ordering an evaluation under AS 230.30.110(g)."  The employer acknowledged that a board-ordered evaluation may well be helpful in this complicated case.  The employer argues it needs a designation of who is the employee's attending physician in regard to her November 29, 1995 work injury.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Designation of Attending Physician.  


AS 23.30.095(a) provides in pertinent part:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer."  This provision was added to the Alaska Workers' Compensation Act by Section 13 of Chapter 79, Session Laws of Alaska (SLA) 1988, effective July 1, 1988.
  (See also, Burton v. Annette Island Packing Co., AWCB Decision No. 96-0161 (April 24, 1996)).  


First, we consider the meaning of "attending physician" in the context of AS 23.30.095(a).  As a medical term of art, "attending physician" means "a physician who attends a hospital at stated times to visit the patients and give directions as to their treatment."  (Emphasis added.)  Dorland's Illustrated Medical Dictionary 1291 (27th ed. 1988).  Applying that definition to the change of physician provision in Sec. 095(a) would limit the statute's application to changes of physician while the employee is hospitalized.  We have never applied such a limited construction to the provision.  


On May 23, 1988 the Department of Labor submitted its Enrolled Bill Report on CCS SB 322, the bill containing the amendments to sections 95(a) and (e) prohibiting employees and employers from changing physicians more than one time without the consent of the other party.  The report states the amendments to section 95(a) and the companion provision would "[l]imit injured worker and employer change in treating physician or independent medical examination to only one without each other's written consent."  (Emphasis added.)


In Workers' Compensation and You, a pamphlet published by the Workers' Compensation Division, employees are advised about obtaining medical care as follows:


5.  Get treatment from one licensed doctor.  Give the doctor your employer's official name and address. . . .  Tell the insurer your doctor's name and address right away.


6.  You may change your treating doctor once.  However, before you change doctors, tell the insurer that you are making a change.  If you change more than once without the insurer's written agreement, you may have to pay the doctor's bills.  If your doctor refers you to a specialist, this is not a change of doctors.

(Id. at 5, emphasis added; emphasis in original omitted.)


On occasion, we have used the terms "attending physician" and "treating physician" interchangeably.  See, e.g., Coffin v. Alaska Airlines, AWCB Decision No. 95-0214 at 3-5 (August 23, 1995).


Interpreting the term "attending physician" in section 95 broadly to include a "treating physician" would give meaning to the provisions in the typical workers' compensation setting.  By "treating physician," we mean a physician whom the employee has selected to provide medical care, whether in a hospital or elsewhere.  We find that interpreting "attending physician" to include "treating physician" is consistent with the legislative intent.  


We find that the purpose of the provisions in sections 95(a) and (e), limiting the parties' ability to frequently change physicians, is to prohibit both employers and employees from "doctor shopping."  Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party's position regarding some aspect of the workers' compensation claim.  This is consistent with House Judiciary Committee's sectional analysis of Senate Bill 322, dated April 6, 1988, which states the provision's "purpose is to prevent the abuse of frequent physician changes, with its resultant costly overtreatment, by those seeking opinions to support their claims."


In Smythe, we declined to award medical costs to an employee after the employer refused to agree to a second change of treating doctor.  In Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995), we found that if the limit placed on an employer's ability to change physicians is to have any meaning, there must be some sanction imposed when an employer does so without first obtaining the employee's consent.  In that case we refused to consider two doctors' reports for the purpose of rebutting the presumption of compensability, or for determining the preponderance of the evidence.


In accord with Smythe and Sherrill, we find that if the change of physician provisions are to have any meaning, and are to be enforceable, some sanction must be imposed even if no sanction is prescribed by statute or regulation.  


We find we must limit our determination of who is the employee's "attending physician" to those doctors who treated her for her work injury, or her physical back complaint.  Based on the employee's testimony, the testimony of Dr. Savikko, and our review of the medical record, we find the employee initially sought care for her work injury and back condition from Dr. Savikko.  We find Dr. Savikko was the employee's attending physician.  


The next physician the employee saw for her back condition was Dr. Newman who the employee began treating with on March 12, 1996.  Based on the testimony of the employee and Dr. Savikko, we find there was no referral from Dr. Savikko, and the employee sought Dr. Newman's care on her own accord.  We find these bills were submitted and paid in accordance with the law.  We find the employee's treatment with Dr. Newman (including the referrals to Drs. Hadley and Carlsen) amounts to the employee's one change of physicians.  Further, we find the employer has not agreed to the employee's subsequent proposed changes.


In accord with Smythe and Sherrill, we find the employee is not entitled to rely on any subsequent doctors opinions regarding causation of her various complaints.  Further, we find any proposed change by the employee back to Dr. Savikko after March 12, 1996, would amount to an impermissible change of physicians.  AS 23.30.095(a).  We find that if we were to allow the employee to rely on these subsequent reports, it could set a precedent which would enable employees to shop for medical opinions that support their claims.  


Accordingly, we conclude the employee's attending physician for her November 29, 1995 work-injury is Dr. Newman (including his referrals).  The employer is not required to accept subsequent physicians as the employee's attending physicians, or to pay for the cost of any medical care they provide.  

II.
Whether to order an additional medical examination.


AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find, no disputes between Dr. Savikko (prior to March 12, 1996) or Dr. Newman (or his referrals) and the employer's physicians.  Accordingly, the employee's request for an SIME under AS 23.30.095(k) is denied and dismissed at this time.  


AS 23.30.110(g) provides:  


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


AS 23.30.110(g) provides that we may, in our discretion, order an independent medical evaluation (IME) in cases with treatment or disability disputes.  (Moore v. K & L Plumbing and Heating, AWCB Decision No. 95-0095 (April 10, 1995);  Gilmore v. Stanley Smith Security, AWCB Decision No. 92-0203 (August 19, 1992)).  In the case before us the parties have presented extensive records regarding the employee's condition(s).  We find from the testimony of Drs. Savikko (after March 12, 1996) Levine, the employer's position as stated at the May 12, 1997 hearing, the position of the employee, and our review of the record, that the employee's rights may be protected by an IME under AS 23.30.110(g).
  The issue to be addressed is causation of the employee's complaints and the relation, if any, to the November 29, 1995 work injury. Accordingly, we conclude an IME is appropriate. 


We find the independent examiner(s) should have medical specialty in the following areas, orthopedics, neurology, and pain management.  To avoid delay, we refer this matter to the attention of the Workers' Compensation Officer Cathy Gaal in Anchorage.  We give each party an opportunity to submit the names, addresses, and credentials of two specialists in the areas listed herein to perform this examination
.  We note 8 AAC 45.090(a) provides the independent examiner should be from our list of physicians maintained under 8 AAC 45.092.  We direct the parties to submit their lists within 21 days of the date of this decision.  If the parties wish, they may also submit a list of no more than four questions they would like us to consider asking the independent examiner.  The requested information should be directed to Ms. Gaal in our Anchorage office.


We further direct the employer to make two copies of all the medical reports in its possession related to this case.  The copies are to be placed in two bound volumes in chronological order, from oldest to newest, each page numbered consecutively.  


Within 21 days after the date of this decision, the employer must serve the copies upon the employee.  The employee must review the copies of the medical records within 14 days after being served.  The employee must make sure all medical reports have been copied.  Within 14 days after the employee was served with copies of the medical records, the employee must file the medical records with us together with an affidavit that she has reviewed the copies and they are complete.


After receiving the copies of the medical records, we will send the copies together with a copy of this decision to the physician(s) we select to perform the review.  We will not necessarily limit ourselves to the list of physicians the parties have submitted.  Nor will we limit ourselves to the proposed questions submitted by the parties.  We will look to the lists and questions for guidance.  


The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the IME.  The employee shall prepare the list within 10 days from the date of this decision, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days of this decision.


Other than the film studies which the employee hand carries to the IME and the employee’s conversation with the IME physician(s) or the physician’s office about the examination, neither party shall contact the SIME physician(s), the physician’s office, or give the IME physician(s) anything else, until the IME physician(s) has submitted the IME report to the us. 


If the employee finds it necessary to cancel or change the IME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


We will retain jurisdiction over the employee's claim pending receipt of the IME report.  


ORDER

1.  The employee's attending physician for her November 29, 1995 injury is Michael Newman, M.D.  The employer is not required to accept subsequent physicians as the employee's treating physicians, or to pay the cost of any medical care they provide.


2.
The employee shall submit to a medical examination in accordance with this decision.  The parties shall proceed in accordance with this interlocutory decision and order. 


Dated at Anchorage, Alaska this 10th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Philip E. Ulmer           


Philip E. Ulmer, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Jean S. Brown, employee / petitioner; v. State of Alaska (Self-Insured), employer; / respondent; Case No. 9527641; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of June, 1997.

                             _________________________________

SNO                             Brady D. Jackson III, Clerk

�








     �A companion provision similarly restricts the ability of employers to change examining physicians without the written consent of the employee.  AS 23.30.095(e) (added by Sec. 15, Ch. 79 SLA 1988).


     �This advice is repeated at page 11 under "CHOICE OF DOCTORS."  The limitation on the employer's ability to change examining physicians is discussed at p. 12 under "EXAMINATIONS REQUESTED BY THE INSURER"


     �Cited in Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (December 22, 1994).


     �See also, AS 23.30.135;  AS 23.30.155(h).


     �Three specialists may not be necessary.  It is feasible that a physician may have specialties in two or all three of the areas of neurology, orthopedics, and pain management.  


     �If copies of the medical record prepared by the employer are not complete when reviewed, the employee must supplement the medical records.  The supplemental medical records must be placed in two bound volumes with the pages numbered consecutively.  The employee shall file the supplemental medical records in two bound volumes with us and serve a copy upon the employer.  





