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)
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___________________________________)


On May 6, 1997, in Anchorage, Alaska, we heard the petitioner's petition requesting us to review the Reemployment Benefits Administrator's (RBA) determination of eligibility of January 9, 1997, and his reconsideration determination of February 11, 1997, in Anchorage, Alaska. The respondent was represented by attorney William M. Erwin. The petitioners were represented by attorney Theresa Hennemann.  The record closed at the conclusion of the hearing.


ISSUE

Whether the RBA abused his discretion when he determined initially, and then on reconsideration, that the respondent was eligible for an evaluation for reemployment benefits.


SUMMARY OF THE EVIDENCE

It is undisputed that the respondent suffered an injury to her right shoulder while working for the petitioner on June 28, 1995 in Barrow, Alaska.  At the time of injury, the respondent was working as a Head Cashier/Stocker for the petitioner.


She documented that, after unloading pallets of orders half the morning and the day before, she was breaking down a magazine pallet and racking them, when she felt burning and stabbing pain in the right upper extremity, her right hand went numb, and she could not raise her arm.  She had aching and some stabbing in the right rotator cuff area.

(Stephen P. Marble, M.D., report dated 11/15/96).


Surgery was performed on the right shoulder on July 11, 1995, to repair a torn rotator cuff.  The surgery was performed by W. Laurence Wickler, D.O., the respondent's treating physician.  (Dr. Wickler operative report dated 7/11/95).  Dr. Wickler continued to follow the respondent's progress after surgery, and by November 27, 1995, he stated in part:


I think light duty would be appropriate, in fact, a work hardening situation in which she would work three to four hours a day in the check stand and then did some sort of paperwork the rest of the time would certainly be appropriate. . . .


On January 5, 1996, Dr. Wickler reported that, while the respondent's condition was improving, she still did not have 

full range of motion.  He noted:


She is well motivated and I think she can probably go back to work within  her limitations of no more than 25 lbs of lifting and try to keep the repetitive motion at a minimum and work no more than 8 hours a day. . . .


By March 20, 1996, Dr. Wickler reported the respondent suffered a re-injury of her right shoulder.  He suggested she undergo further very, very light physical therapy program to try and cool the shoulder down.


Dr. Wickler stated: 


Garlock is re-evaluated today and she is still having difficulty with her shoulder.  She is having muscle spasm across the trapexium as well as the supraspinatus. . . . Again, if her employer would work with her a little bit more, perhaps it would be easier to get her back in the work force, work hardening her on the job.  Since that is not the case and again because she is having continued pain and spasm in the shoulder, I think physical therapy and a work hardening program in Anchorage hopefully will improve her symptoms . . . .


Dr. Wickler's chart notes dated May 17, 1996 reveal:


Ms. Garlock is re-evaluated today and she is actually doing quite well.  Therapy is going along quite nicely.  Her motion is improving and her strength is coming back.  She still has moderate amount of pain. . . . At this juncture, we had a long discussion about what she thinks her physical capacity is.  For example, she feels and I do as well that she could probably work the express line at Carr's Huffman four hours a day, five days a week and then slowly but surely increase from that.  If that kind of work is available for her in Barrow, I think she should do it. . . .


After a recheck on June 28, 1996, the doctor stated:


She is still having difficulty with her right upper extremity.  Her range of motion is still somewhat limited.  She still has some pain.  She is having more difficulty, however, with her trapezius and levator scapula than she is at the rotator cuff insertion laterally.  She is also having difficulty with pain over the ulnar groove and pain on the ulnar nerve distribution distally.  We are going to have either Shawn Hadley or Eric Carlsen take a look at her and give us some input. . . .


At Dr. Wickler's request, the respondent was seen on July 15, 1996, by Shawn Hadley, M.D., for an evaluation and electrodiagnostic studies.  In her report, the doctor concluded:


IMPRESSION:


1. Residual myofascial pain affecting the right shoulder 
girdle region.


2. Very mild right carpal tunnel syndrome.  It is unclear whether or not this is clinically significant, since, as noted in the physical examination, when I palpated the patient's shoulder girdle musculature this seemed to reproduce her complaint of tingling in the hand.


3. There is no evidence of a right cervical radiculopathy, thoracic outlet syndrome, or other neuropathic process affecting the right upper extremity or shoulder girdle region.


RECOMMENDATIONS:


I would recommend that the patient continue with her physical therapy.  It is unclear what degree of supervision she has received, but a more formal work-hardening-type approach might be appropriate to help move the patient along.  She might also benefit from some low-dose tricyclics.


After another re-evaluation on September 27, 1996, Dr. Wickler  reported:


She is doing "sort of okay."  She still has some loss of range of motion, particularly forward flexation and eternal rotation.  Her strength is coming along but it is still not greatest.  She will have a physical capacity rating in about a month.  At this point I think she is medically stable.  We will go ahead and do her permanent partial impairment rating.  I doubt that she is ever going to go back to doing heavy work to moderate work that she was doing in Barrow. . . .


Also on September 27, 1996, Dr. Wickler answered several questions posed by the petitioners.  He stated that the respondent's condition had reached medical stability
 on September 27, 1996.  When shown the job descriptions for Cashier-Checker, Bagger, and Stock Clerk, Dr. Wickler said the respondent did not have the permanent physical capacities to do any of these jobs.


In a "To Whom It May Concern" letter dated October 2, 1996, Dr. Wickler gave the respondent a permanent partial impairment (PPI) rating of 6% of the whole person under the American Medical Association's Guide to the Evaluation of Permanent Impairment, 4th Ed. (1995) (Guides).


On October 25, 1996, at the petitioners' request, the respondent was to be seen by Stephen Marble, M.D., for an examination and evaluation. She failed to show-up for the appointment.  The doctor reviewed her medical records, and answered  the petitioners' questions.  In response to one of the questions, the doctor stated:


DOT
 occupations descriptions of a cashier II, bartender, cashier/checker, bagger, and stock clerk were all reviewed and compared to this claimant's PCE
, dated 02 October 1996.  It is my impression that the claimant is currently capable of performing the jobs of cashier II and bartender.  She could also perform the job of cashier/checker were her employer to eliminate the requirements that she stock shelves, weight items, and bag merchandise.


. . . .


She is currently capable of performing light-duty work.  At this point, she should avoid continuous reaching or lifting at or above the shoulder level.


These restrictions should not be interpreted as permanent, as the claimant's condition and capabilities can be expected to improve with time. . . .


On October 25, 1996, Leonard Mundorf, MSEd, CAS, CRC, was selected  by the RBA Designee as the rehabilitation specialist to perform an eligibility evaluation to determine whether the respondent was eligible for reemployment benefits under AS 23.30.041(c) and (d).


On a recheck on November 13, 1996, Dr. Wickler stated the respondent was still having shoulder difficulties, but she was  experiencing less pain than the last time her saw her.  The doctor discussed looking at the cuff arthroscopically.  He concluded by saying that if light duty work is available, she should do it.  


On November 15, 1996, the respondent presented herself to Dr. Marble for an examination and evaluation.  The doctor's findings and conclusions were the same as those he had set forth in his original report of October 25, 1996.


On December 20, 1996, Mr. Mundorf filed his final Eligibility Assessment Report with the RBA.  In his Eligibility Statement portion of the report, he stated:


According to my review of the eligibility criteria and based on the information available in this case, the question of eligibility would be dependent upon which of the doctors one were to agree with: Dr. Wickler indicates in the Physician's Response Section of each of the Job Description of the past ten years that Ms. Garlock is not able to return to any of the work she has done in the past ten years that Ms. Garlock is not able to return to any of the work she has done in the past ten years, while Dr. Marble indicates Ms. Garlock could return to the position of cashier/checker or sales clerk, food (See Dr. Marble's report dated Nov. 15, 1996).  The physicians' conflicting reports make it impossible for a determination concerning Reemployment Benefits to be made at this time.


As a part of his report, Mr. Mundorf's attached DOL job descriptions he had sent to Dr. Wickler on November 8, 1996.  After setting forth what each job entailed, Mr. Mundorf asked the doctor whether (1) the respondent currently had the physical capability to perform the job; (2) the respondent would have the physical capabilities to perform the job after reaching medical stability; and (3) the respondent would have a permanent impairment ratable under the Guides.  On December 4, 1996, Dr. Wickler responded to these questions as follows:  


Q.#1
Q.#2
Q.#3

Cashier/Checker
No
No
Yes

Sales Clerk, Food
No
Yes
Unanswered

Cook
No
No
Yes

Sous Chef
No
No
Yes

Tile Setter
No
No
Yes


On January 9, 1997, the RBA determined that the respondent was eligible for reemployment benefits.  The RBA stated he relied, in part, on Mr. Mundorf's recommendation in favor of eligibility.  Specifically, he stated:


First, your doctor has predicted that you will have permanent physical capacities that are less than the physical demands of your job at the time of injury, or any other jobs that you have held or received training for in the ten year period prior to your injury.  Second, your previous employer cannot offer you alternative physical employment.  Third, you have never been rehabilitated in a prior workers' compensation claim.  Finally, at the time of medical stability a permanent impairment is expected, or has been given.


The respondent was re-evaluated by Dr. Wickler on February 11, 1997.  He noted that she was still having difficulty with her shoulder.  Also, her range of motion had not returned to normal, and she still had popping and clicking in abduction and external rotation.  Dr. Wickler went on to state:


The status of the rotator cuff tear is uncertain.  I am not sure if it is completely healed or if she has partial re-tear.  In view of the lack of progress and continued pain, I think an arthroscopic evaluation of the shoulder will clear up a lot of issues both from an insurance point of view as well as from the patient's point of view, being able to put a lid on this once and for all hopefully by increasing her motion, decreasing her pain, removing scar and also checking the status of the rotator cuff.  We will see if Workers' Compensation will let us arthroscopically evaluate the shoulder with the idea of lysis of adhesions.  We discussed this with Ms. Garlock who would also like to proceed . . . .


On February 7, 1997, the petitioners requested the RBA to reconsider his January 9, 1997 determination.  They asserted the RBA had made two errors in reaching his conclusion.  First, they argued that, while  Dr. Wickler concluded the respondent would probably lack the physical ability to perform most of the work described by the five DOT job descriptions presented to him, he nevertheless concluded that upon reaching medical stability, the respondent would be physically capable to perform the work described as Sales Clerk, Food (grocery clerk).  Second, the petitioners contended the RBA's determination was based, in part, on Mr. Munford's recommendation of eligibility.  It was noted, however, that Mr. Munford stated in his final report that making an eligibility determination at that time was "impossible" because of the dispute between Drs. Wickler and Marble regarding the respondent's physical capacities.


On February 11, 1997, the RBA issued a determination on reconsideration.  He stated in part:


After reviewing the file, I am not sure that medical stability has been established.  If so, then Len Mundorf needs to provide labor market information showing that reasonable vacancies occur in the labor market for the job of Grocery Clerk, or Sales Clerk, Food.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's determinations.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 80013 (January 20, 1989). An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  


The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


In Yahara v. Const. & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993), the court held we properly refused to reweigh the evidence in reviewing the RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


The first question to be resolved in this case is whether the RBA abused his discretion when he originally found the respondent eligible for reemployment benefits on January 9, 1997.  In deciding this question, we must decide whether the RBA's determination conforms with the requirements of AS 23.30.041(e)  which reads:



(e)  An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles for


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


In his January 9, 1997 determination of eligibility, the RBA's first finding was Dr. Wickler had predicted the respondent would have permanent physical capacities which would be less than the  physical demands of her job at the time of injury.  We find this assessment is supported by substantial evidence.  


Next, the RBA predicted the respondent's permanent physical capacities would also be less than the physical demands of any job she had held in the past 10 years.  This finding seems appropriate in light of Dr. Wickler's statements made to the petitioners on September 27, 1996.  However, the doctor appears to have changed his mind by December 4, 1996, when he responded to Mr. Mundorf's questions on the subject.  In essence, Dr. Wickler predicted that the respondent would have the physical capacities to perform the job of sales clerk, food, after reaching medical stability.  As noted previously, Dr. Wickler had already determined that the respondent's condition was medically stable as of September 27, 1996.  


In order to be able to resolve this issue, we find that further facts must be developed.  The RBA must explain why he relied only on Dr. Wickler's September 27, 1996 prediction that the respondent could  not return to her former occupation as a sales clerk, foods, and not his December 4, 1996 prediction that she would be able to return to that job.  Alternatively, the RBA can direct the rehabilitation specialist to seek clarification from Dr. Wickler of the apparent contradictory statements and reconsider his determination.  While we acknowledge that the court in Yahara, 851 P.2d 69,72 held the RBA could choose which physician's opinion to rely upon in making an eligible determination, we cannot determine from the record that the RBA ever considered Dr. Marble's medical report dated October 25, 1996.  We direct the RBA to compare the doctors' opinions and explain which one he relies upon and why.  Unless this action is taken, we have no basis upon which to determine whether he abused his discretion. 


Next, we find the RBA made an incorrect assessment when  he determined the respondent was eligible based, in part, on Mr. Munford's finding of eligibility.  As noted by the petitioners, Mr. Munford, in his final report of December 20, 1996, stated, "The physicians' conflicting reports make it impossible for a determination concerning Reemployment Benefits to be made at this  time."  Accordingly, we find the RBA was in error in relying on Mr. Mundorf's assessment of eligibility.


Finally, we find from reading the RBA's determination on reconsideration dated February 11, 1997, that he really did not reconsider his original determination.  He did not address either of the arguments raised by the petitioners.  He did not review any of the findings and conclusions of law he made in his original determination.  Instead, the RBA only made note of the fact that he "was not sure that medical stability has been established."  We find this statement particularly confusing in light of Dr. Wickler's September 27, 1996 pronouncements of "medical stability."  Perhaps the RBA was relying on Dr. Wickler's opinion expressed on November 13, 1996, about a possible "cuff arthroscopy."  We do not, of course, know the answer to this question. Also, on October 24, 1996, Dr. Marble found the respondent currently physically capable of performing a number of jobs.  The RBA needs to identify which doctors' opinions he relied upon in finding the respondent was not medically stable.


Based on these findings, we conclude the RBA's abused his discretion when he issued his original determination and his determination on reconsideration, and, therefore, the case must be remanded to him for further fact finding in accordance with this order.


ORDER

The RBA is directed to: 


1. Explain why he relied only on Dr. Wickler's September 27, 1996 prediction that the respondent could not return to her former occupation as a sales clerk, foods, and not his December 4, 1996 prediction that she would be able to return to that job; 


2. Explain whether he considered Dr. Marble's October 25, 1996 medical findings that the respondent had the physical capacity to do several of the jobs the she had done in the past, and why he did not rely upon those findings; 


3. Reassess the basis for his original determination and, if he relied upon Mr. Mundorf's finding of eligibility, the reason for doing so; and


4. Determine specifically when the respondent's condition became medically stable. In doing this, he must address Dr. Wickler's pronouncement of medical stability on September 27, 1996 and his giving the respondent a PPI rating on October 2, 1996, and Dr. Wickler's February 7, 1997 statement that the respondent needed further treatment by means of cuff arthroscopy.


Dated at Anchorage, Alaska this 17th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member



 /s Florence S. Rooney          


Florence S. Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Cassandra Garlock, employee / respondent; v. OMNI Enterprises, employer; and Alaska National Insurance Co., insurer / petitioners; Case No.9512680; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of June, 1997.

                             _________________________________

                             Brady D. Jackson III, Clerk
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�








     � AS 23.30.395(21)[formally §265] states:





	"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;


     � United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODOT)."


     � Physical Capacities Evaluation.





