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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

TIMOTHY A. TRIUMPH,



)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9418249

NYE FRONTIER FORD, INC.,


)









)
AWCB Decision No. 97-0133




Employer,


)








)
Filed with AWCB Anchorge



and




)
June 19, 1997








)

CIGNA / INA / ALPAC CO'S,

)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the employer's petition to dismiss on May 21, 1997 at Anchorage, Alaska.  The employee appeared telephonically representing himself.  Attorney Tasha Porcello represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the employee's claim is barred under AS 23.30.105(a).  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

We incorporate by reference the facts as detailed in Triumph v. Nye Frontier Ford, AWCB Decision No. 97-0012 (January 16, 1997) (Triumph I).  In Triumph I we denied and dismissed the employee's request for advance litigation costs and expenses.  


The employee claims he injured his back on August 12, 1994 when he was kicked by a fellow employee.  The employer filed a Report of Occupational Injury or Illness on September 1, 1994 (dated August 26, 1994) which stated that the employee was instrumental in starting the altercation with another employee.  The employee filed his Report of Occupational Injury or Illness on September 19, 1994 (dated September 15, 1994).  Attached to the employee's report of injury is a letter to us which states in pertinent part:  "I was injured on August 12 of this year and my employer was aware of my injury. . . . Please set a file up for me and send my information on how to get medical coverage."  The employer filed a controversion notice, denying all benefits, on September 21, 1994 (dated September 15, 1994).  The reasons listed in the controversion are:



Injury did not occur as a result of employment with Nye Frontier Ford.



There is no objective medical evidence to support that the employee suffers from an injury. 



Claim is specifically barred by AS 23.30.235(1) wherein compensation is not allowed for an injury proximately caused by the employee's wilful intent to injure another person.  


On August 13, 1994, the employee presented to the AIC Medical Clinic; the chart note (bearing the initials "JM:af") notes:  "Tim is in for evaluation of low back pain.  He has a history of being kicked in the buttocks last night and then afterward he noted some spasm, especially this morning after getting out of bed."  


According to the employer, the employee was terminated effective August 15, 1994
, for "misconduct, for starting -- basically starting a fight with another salesperson."  (Micah Weinstein testimony, October 13, 1994 Unemployment Insurance Claim Appeal transcript at 12).  


On August 19, 1994, the employee filed a State of Alaska Employment Service Application (dated by the employee on August 17, 1994).  The employee stated on this application that he is not able to begin full-time work immediately because he is "under Dr. Marlowe care for back injury."  The application indicated the employee has 15 years of experience in sales.  In addition the applicant indicates the employee has a Bachelor's of Arts Degree in business administration and has completed two years of law school. 


On August 19, 1994 the employee again presented to the AIC Medical Clinic with back complaints.  In his August 30, 1994 physician's report, J. Paul Dittrich, M.D., stated the employee described how he was injured as follows:  "Was kicked in the ass (as I was walking up a hill) from fellow salesman injuring my back."  Dr. Dittrich noted:  "Patient stated he was fired shortly after this happened.  I cannot find any objective evidence of organic problems.  He has been on medication.  He is sent to physical therapy.  He is to return as needed."  In her September 8, 1994 chart note, Mary Langham, D.O., noted:  "Patient has been seen here for a back injury.  He went to physical therapy yesterday for the first time . . . ."  


A September 16, 1994 letter
 states:  



Pt called wanting to be seen again, says he is in agony and needs medication.  He said he still has not been to workman's [sic] comp but he is going to do that next week. He went to PT one time, then they called him and cancelled further appointments because he was not authorized.  



I told him that we could not see him again without authorization and he got obnoxious so I hung up on him.  Said he didn't see why Dr. Dittrich wouldn't see him again -- says he has two other insurances.



I told him that wasn't the point -- that he has not had physical therapy like you prescribed, and that since you couldn't find any objective evidence of anything wrong, you would not prescribe medications for him.  



When he initially called here for an appt, I told him to get auth. from w/c before he came in.  He did not so I told him we would expect payment when he was seen.  After you saw him, he had only 25.00 to put on the bill and promised to call me back that afternoon with the name of the carrier.  He did not and I finally called the employer on 9-8-94.  

The letter continues in handwriting:  "I called pt back at 10:45 am to tell him Dr. D[ittrich] had nothing further to offer and suggested a 2nd opinion.  There was no answer.  9-16-94."  A December 5, 1994 note states:  "Patient called again requesting an appointment -- gave him the above message.  Also advised him that Cigna had not paid his bill.  Copy of all records sent to patient per his request.  mg"  


On September 13, 1996, the employee filed his Application for Adjustment of Claim and Affidavit of Readiness for Hearing.  This claim seeks the following benefits:  temporary total disability from "8/94" to unknown;  permanent total disability;  medical costs;  transportation costs;  penalty;  interest;  and attorney's fees and costs.  In addition, the employee checked box "k" indicating an unfair or frivolous controversion.  On October 8, 1996, the employer filed its answer to the application asserting, among other defenses, that the employee's claim is barred under AS 23.30.105.  On November 7, 1996 at the first prehearing, the employer raised  AS 23.30.105 as a defense.  (See, November 7, 1996 prehearing summary).  The employee does not allege he suffers from a latent defect.  


The employer argues we have no choice under AS 23.30.105 but to bar the employee's claim.  Further, the employer argues statutes and case law define a claim as the filing of an Application of Adjustment of Claim.  The employer argues the employee's assertions of inability to adequately represent himself (see, Triumph I) are without merit;  the employee has extensive higher education, was provided with the Division of Workers' Compensation brochure, and a Division's Workers' Compensation Officer had previously sent copies of relevant statutes and regulations.     


The employee argues that the date he received the employer's controversion should control the running of the statute of limitations, not his date of injury.  He asserts he was injured on the job and responsibility for his benefits rests with the employer.  He asserts his claim(s) must be heard on the merits, and it would be against public policy to deny his claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) provides in pertinent part: "The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement."  


For purposes of the two-year statutes of limitations, the term "claim" means a "written application for benefits filed with the Board."  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121 (Alaska 1995).  (See also, Tipton v. ARCO Alaska, Inc., 922 P.2d 910 (Alaska 1996)).  


In Morrison-Knudsen v. Vereen, 414 P.2d 536, 538 (Alaska 1966), the court noted the purpose of §105(a) was to "protect the employer against claims too old to be successfully investigated and defended."   In a footnote the court quoted from Professor Larson's treatise:


Failure to file a claim for compensation within the statutory period cannot be excused by an argument that the employer was not harmed by the lateness of the filing.  Like any statute of limitation, this one carries a conclusive presumption that a defendant is prejudiced by reason of the enhanced difficulty of preparing a defense.

414 P.2d 538, n.3, quoting 2 A. Larson The Law of Workmen's Compensation §78.26 at 251 (1964).  Further, the onus of ensuring that workers' compensation claims are prosecuted timely is on the claimant.  Adams v. Valdez Outfitters, 3AN-90-5336 (Alaska Super. July 16, 1991).


In Leslie Cutting, Inc., v. Bateman, 833 P.2d 691, 694 (Alaska 1992), the supreme court discussed AS 23.30.105 and disability.  The court held:  



The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."   AS 23.30.265(10).  The inquiry into disability focuses on the loss of earning capacity and not on the actual medical impairment.  Cortay v. Silver Bay Logging, 787 P.2d 103, 105 (Alaska 1990).  Thus it follows logically that one does not know the nature of one's disability and the relationship of the disability to one's employment until one knows of the disability's full effect on one's earning capacity.  The mere awareness of the disability's full physical effects is not sufficient.


We find, based on the employee's testimony, and the medical reports in the record, that the employee knew of the nature of his alleged disability and its relation to the employment (the altercation occurred at work) on August 12, 1994.  Based on the employee's Employment Service Application, we find the employee became "disabled" on August 12, 1994.  We also find the employee's claim, his written Application for Adjustment of Claim, was not filed until September 13, 1996, which is more than two years after his disablement.  Based on the Jonathan decision, we find no merit to the employee's assertion that the date he received the employer's controversion should control.  Accordingly, we conclude the employee's claim for compensation must be barred under AS 23.30.105.  


ORDER

The employee's claim for compensation is barred under AS 23.30.105.  


Dated at Anchorage, Alaska this 19th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 



Designated Chairman



 /s/ Shawn Pierre              


Shawn Pierre, Member



 /s/ Marc Stemp                


Marc Stemp, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Timothy A. Triumph, employee / respondent; v. Nye Frontier Ford, Inc., employer; and CIGNA / INA /ALPAC CO'S, insurer / petitioners; Case No. 9418249; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of June, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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     �The employee also did not work on August 13 or 14, 1994.  (Loren L. Dirks testimony, October 13, 1994 Unemployment Insurance Claim Appeal transcript at 20).  


     �The letter is an unaddressed memorandum from  Dr. Dittrich's patient file written by a member of his staff.





