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On May 20, 1997, in Anchorage, Alaska, we heard on the written record the employer's request to review the Reemployment Benefits Administrator's (RBA) September 25, 1996 determination that the employee was eligible for reemployment benefits.  The employee is represented by attorney Joseph A. Kalamarides.  The employer is represented by Assistant Attorney General, Kristin S. Knudsen.  The record closed at the conclusion of the hearing.


ISSUE

Whether the RBA is required to determine if an injured State of Alaska employee is eligible for reemployment benefits under AS 23.30.041(e) and (f) when the employee qualifies for retraining under AS 39.25.158(f).


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The principal facts are not in dispute.  On May 25, 1994, the employee, a nurse's aid, was transferring a resident of the Pioneer Home when the resident fell on her causing severe pain in the employee's neck, back and right leg.  The employer accepted the employee's claim and started paying benefits.


On June 22, 1994, the employee filed a request with the RBA for reemployment benefits under AS 23.30.041.  RBA Designee, Mickey Andrew, selected Dennis Johnson, a rehabilitation specialist, to determine whether the employee was eligible for reemployment benefits under AS 23.30.041(e) and (f).  


In his September 14, 1994, Eligibility Assessment Report, Mr. Johnson stated:


Dr. Voke's IME report of 6/21/94 is relevant, since Dr. Caldwell states that he concurs with the results of this evaluation.  Dr. Voke states that Ms. Jones should be able to return to her pre-injury status, and that her prognosis is good.  It was his opinion that she had reached medical stability.  He further states that "I do not find any information that would award her a permanent impairment rating."  The only restriction noted by Dr. Voke is in the area of lifting.  He states that "she could lift at least up to 30 pounds, and with assistance to 50 pounds."


Based on this information, plus the fact the employee could perform three jobs she had held in the 10 years preceding her injury, Mr. Johnson recommended to the RBA's Designee that the employee be found ineligible for reemployment benefits.  


In his Eligibility Assessment Report Addendum issued on September 26, 1994, Mr. Johnson stated in part:


[I]n speaking with Linda Lowe of the State Division of Personnel, I learned that Ms. Jones had not filed a letter of request for consideration for rehire under .158 and in my Eligibility Assessment Report I advised Ms. Jones to submit such a letter.  In speaking with RBA Designee Mickey Andrew today, I am advised that I should assist Ms. Jones in applying for this benefit.  I am writing a letter in her behalf and I will forward that to her for further forwarding to the Division of Personnel so that the .158 provisions can be addressed.


On September 30, 1994, the RBA Designee found the employee ineligible for reemployment benefits under AS 23.30.041.  The employee did not appeal that determination.


In a letter to the employee dated December 5, 1994, Linda M. Lowe, personnel specialist for the State of Alaska, Department of Administration, explained  to the employee in considerable depth the reemployment program under AS 39.25.158 (commonly referred to as the "Injured Workers' Act").  


On March 11, 1995, at the employer's request, the employee was examined and evaluated by Michael G. McNamara, M.D., an orthopedic surgeon, and Charles A. Simpson, D.C., for the purpose of establishing a permanent partial impairment (PPI) rating for the employee under the American Medical Association's Guides to the Evaluation of Permanent Impairment, (3rd. ed. 1988).  They gave the employee a 14% whole person PPI rating. In the way of recommendations, the doctors felt that it would not be reasonable to expect the employee to return to any job where she would be doing any kind of lifting, prolonged sitting, pushing or pulling.  They concluded: "We fully agree with Ms. Jones' plans to pursue vocational rehabilitation or retraining as well as new job placement opportunities."


On March 20, 1995, the employee signed an agreement with the employer not to seek reemployment benefits in exchange for receiving $18,900.00 in PPI benefits.


On May 12, 1995, the employee wrote to Diana Mason, Injured Workers' Program Specialist for the Department of Administration, and said:


I have retired as of April 1, 1995.  I can only accept part-time position.  As my current benefits under the retirement plan will be adversely affected if I contribute into PERS [Public Employee's Retirement System].  Please make sure that my name is not certified to a full-time position.  I will be willing to accept a part-time position only.


In a letter to the employee dated September 10, 1996, Ms. Lowe stated in part:


After our telephone conversation on September 9, 1996, I spoke with Mr. Douglas Saltzman, the Rehabilitation/Reemployment Benefits Administrator for Workers' Compensation.  We are in agreement that you are now eligible to accept retraining benefits through Workers' Compensation.


You are now eligible for these benefits because you have been seeking reemployment through the "Injured Workers"  program for more than twelve months, and the state has been unable to reemploy you in a position which pays a comparable wage.


On September 25, 1996, the RBA determined the employee was eligible for reemployment benefits under AS 23.30.041 based on  Ms. Lowe's recommendations.  The RBA further stated, in part:


If you choose to receive reemployment benefits the cost of the plan cannot exceed $10,000 and two years.  The rehabilitation specialist will work with you to develop a plan for:



(1) on the job training;



(2) vocational training;



(3) academic training;



(4) self employment; or 



(5) a combination of (1)-(4) above.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

Numerous references have been made to the "Injured Workers' Act," under the State Personnel Act.  We find it is necessary to consider the provisions of AS 39.25.158 which state in pertinent part:



(a) An injured employee is eligible for reemployment rights under this section if the employee requests to return to work for the state within 30 days after receipt of a release from a physician indicating that the employee is able to return to full or modified work.



(b) After an employee requests to return to work, the reemployment benefits administrator of the division of workers' compensation or the director of vocational rehabilitation in the Department of Education shall review the request and certify that the employee is able to return to work under (c), (d), (e), or (f) of this section, or defer certification until the employee completes retraining under (f) of this section.



(c) If the reemployment benefits administrator or the director of vocational rehabilitation certifies that the employee is able to perform the tasks assigned to the employee's former position, the agency shall reemploy the employee within 30 days after receipt of the certification unless the position no longer exists.  If a permanent, probationary or provisional employee is currently employed in the position, the agency shall cause a vacancy under the layoff provisions of AS 39.25.150(13).



(d) If the employee is not eligible for reemployment under (c) of this section but is able to perform the essential functions of the position, then the agency shall reemploy the employee in the position after making a reasonable accommodation to the physical and mental limitations of the employee unless the position no longer exists.  Reasonable accommodation may include imposing work restrictions on the tasks performed by the employee, making job or site modifications necessary to permit the employee to perform the tasks of the position, removing institutional and architectural barriers, and providing additional support services.



(e) If the employee is not eligible for reemployment under (c) or (d) of this section and if the agency has a vacant position for which the employee is qualified that is comparable in wage to the position the employee previously held, then the agency shall offer the employee the position.  If the employee is unable to perform the essential functions of a comparable position with the agency, then the employee is entitled to reemployment in a comparable position for which the employee is qualified with another agency if the position is vacant and the employee is able to perform the essential functions of that position.



(f) If the agency and other agencies in the state are unable to reemploy the employee in a position at a wage comparable to the employee's previous wage, the employee may request reemployment at a lower wage or accept retraining under AS 23.30.041.  After completing the training the employee may request reemployment in a position for which the employee has been retrained in the agency.  If the agency cannot offer reemployment, the employee may request reemployment in a position for which the employee has been retrained with another agency.


AS 23.30.041 states in pertinent part:



(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles for 



(1) the employee's job at the time of injury; or



(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


AS 23.30.041(f) provides:


(f)  An employee is not eligible for reemployment benefits if



(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;



(2) the employee has been previously rehabilitated in a  former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or



(3) at the time of  medical stability no permanent impairment is identified or expected.


The employer argues that when it is unable to reemploy one of its employees under AS 39.25.158(a)-(e), and the employee may "accept retraining" under AS 39.25.158(f), she is not entitled to a reemployment plan under AS 23.30.041(g)-(p) until the RBA finds the employee eligible for a reemployment plan under AS 23.30.041(e) and (f). The employee, on the other hand, contends that when an  employee "accepts retraining" under AS 39.25.158(f) she is automatically, as a matter of law, entitled to retraining notwithstanding AS 23.30.041(e) and (f).  Based on these arguments, we are faced with interpreting the phrase "accept retraining."


The Alaska Supreme Court, in Rydwell v. Anchorage School Dist., 864 P.2d 526, 528 (Alaska 1993), advised us in construing statutes to:


[G]ive effect to legislative intent, with due consideration for the meaning that the language of the statute conveys to others.  Forest v. Safeway Stores, Inc., 830 P.2d 778, 781 (Alaska 1992).  Whenever possible, this court interprets each part or section of a statute with every other part or section, so as to create a harmonious whole.  Id.  Under the 1988 amendments to the Workers' Compensation Act, we do not construe ambiguities in the workers' compensation laws in favor of either party.  See ch. 79, §1(b), SLA 1988.


In order ascertain what is meant by "accept retraining," we need to understand the legislative intent of AS 39.25.158 and its interaction with AS 23.30.041.  We find that in enacting §158, the legislature was obviously trying to provide reemployment for State of Alaska workers who lost their jobs because of a work-related injury.  What is extremely important to understand at this point is that employees seeking reemployment under §158 are able to return to full or modified work with the State, but simply are unable to do so because jobs cannot be found for them.


In enacting §158(d) and (e), the legislature provided a series of steps an employee capable of working must go through in seeking reemployment within the state system.  


In enacting §158(f), the legislature recognized the inevitable fact that no matter how diligent the State may be in trying to find reemployment within its system for its employees, it will be impossible to find an appropriate job for certain employees.  Therefore, we find it enacted subsection (f) to cope with this problem.  It provides in relevant part: "If the agency and other agencies in the state are unable to reemploy the employee in a position at a wage comparable to the employee's previous wage, the employee may . . . accept retraining under AS 23.30.041." 


This raises the principal question in this case, that is, how to interpret "accept retraining" to create the harmonious whole envisioned by the legislature in enacting §158 with reference to §41.  As noted previously, the employer argues an employee seeking retraining under §158 must be found eligible by the RBA under §41(e) and (f).  In reviewing these two subsections, we find that for an employee to be eligible, there must be a prediction by a physician that the employee will have a permanent partial impairment, and cannot return to her work at the time of injury or to a job she has held in the 10 years before the injury.  In this case, none of the physicians made such assessments.  In fact, they said just the reverse.  Accordingly, the employee in this case would not be able to be retrained, and she could not once again  seek reemployment under §158 in the State system.  Because the employee is an employable State employee she can never be found eligible for retraining under the requirements of §41(e) and (f).  We find that to adopt such an interpretation would negate a vital aspect of the legislature's overall harmonious plan to get State employee's back to work as soon as possible.


On the other hand, the interpretation offered by the employee fits precisely into the legislative plan.  To interpret "accept retraining" in §158 to mean "eligible," allows an employee who has been unsuccessful in finding a job in the State system to be retrained under §41 and, hopefully with that retraining, be employable in the State system under §158.  We find nothing indicating the legislature intended anything less.


We conclude, therefore, that an employee, in "accepting retraining" under §158 is, as a matter of law, "eligible" for the development of a reemployment plan under §41.  Consequently, the RBA's determination of September 25, 1996 must be affirmed.


The employer makes several additional arguments which we find lack merit.  First, it asserts that Ms. Lowe's letter of September 10, 1996, which found the employee qualified to "accept retraining" under §41, cannot not override the RBA's September 25, 1996 determination that the employee was ineligible for §41 benefits.  In essence, it argues that if such action were allowed, Ms. Lowe would be usurping the RBA's authority under §41, and this is something she has no authority to do.  From a review of the plan envisioned by the legislature in enacting §158, however, we find its intent was to do just exactly what the employer says cannot be done, that is, it eliminated the RBA's authority to determine if a State employee taking advantage of §158 is eligible for reemployment benefits under §41(e) and (f).  Accordingly, because the RBA's authority was modified to some extent by the enactment of §158, we conclude there has been no usurping of RBA's authority in this case.  As such, we find no merit in this argument raised by the employer.  


Next, the employer asserts that the employee waived her rights to reemployment benefits under §41 on March 20, 1996 when she allegedly agreed not to seek reemployment benefits in exchange for receiving $18,900.00 in PPI benefits.  While such an agreement raises a number of interesting legal questions, we find the employer cannot raise it as a defense in this case.  AS 23.30.012 provides in pertinent part:


At any time . . . after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . ., but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose . . . .


We find no evidence, and we have not been presented with any, showing that the agreement in question was ever submitted to us in a form prescribed by us.  Accordingly, we conclude the agreement in question is void.


Finally, the employer contends that if we find the employee is entitled to reemployment plan assistance, she is, nevertheless, not entitled to certain wages provided for in §41(k).  This statutory provision states in pertinent part:


If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages
 equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan. 


The employer asserts:



[I]t is clear that the ability to accept retraining does not include a stipend as well.  The reference in AS 39.25.158 is only to "retraining" -- not "benefits." . . . Since AS 39.25.158 did not use the word "benefits," which is used through out AS 23.30.041, it must be assumed that the legislature intended that a person accepting "retraining" only.


We look at the employer's argument as one based on semantics rather than one of substance.  When employees are found eligible for retraining under either §41 or §158, and their PPI benefits have been exhausted, their need is the same - money to live on while they undergo retraining.  We find that in allowing employees under §158 to receive §41(k) wages, the legislative intent behind §158 is furthered.  It is logical to assume that with funds to live on while being retrained, an employee's chances for completing the retraining program are far better than an employee's chances  without such financial support.  


It should also be noted that injured employees in a retraining plans under §41 are doing so because they were found "eligible" under §41(e) and (f).  As noted above, we have held that by "accepting retraining" under §158, an employee becomes "eligible" for a reemployment plan under §41.  Accordingly, because under both §41 and §158 employees are eligible for reemployment plans under §41, it naturally follows that both must be given equal treatment and receive the appropriate rights and obligations under §41(g)-(p).


Another issue that was not addressed in the parties' briefs, is what benefits, if any, is the employee entitled to between the time she was found eligible for a reemployment plan and the time she actually embarks on a reemployment plan. In seeking a possible answer to this question, we came across Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), in which the court stated at 1280:


Unocal argues that once Meek agreed to participate in a reemployment plan, he was limited to receiving interim wages under AS 23.30.041(k).  That provision speaks only to the employer's obligations when an employee's PPI benefits are exhausted, and does not limit an employee's benefits exclusively to subsection .041(k) interim wages. See AS 23.30.041(k) ("If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.").  Subsection .041(k) contemplates the payment of other types of benefits during the pendency of a plan.   See Id.  (providing that an employee receiving TTD benefits before completion of a reemployment plan is entitled to PPI benefits once he or she reaches medical stability).  Unocal's argument that Meek is limited to subsection .041(k) interim wages is without merit.


In light of Meek, we reopen the record and allow for supplemental briefing addressing the questions raised in Meek.  The record will remain open for 20 days from the date this decision is filed.


ORDER

1. The RBA's determination of September 25, 1996, finding the employee eligible for a reemployment plan under AS 23.30.041 is affirmed.


2. The parties have 20 days from the date this decision issue to file supplemental briefs addressing the question of what type of benefits, if any, the employee is entitled to between the time she became eligible for a reemployment plan and the time when she actually begins a reemployment plan.


Dated at Anchorage, Alaska this 25th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ Marc Stemp                   


Marc D. Stemp, Member



 /s/ Shawn Pierre                 


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rose Marie M. Jones, employee / respondent  v.  State of Alaska, employer; self-insured / petitioner; Case No.9411673; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of June, 1997.



_________________________________

                             Trisha L. Bruesch, Clerk
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     � Referred to at various times as "§41 wages" or a "stipendiary benefit."





