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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID M. TOURTELLOT,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER





)


v.
)
AWCB Case No. 9424975



)

KENAI PENINSULA BOROUGH
)
AWCB Decision No. 97-0136


  SCHOOL DISTRICT,
)



)
Filed with AWCB Anchorage


Employer,
)
June 26, 1997



)


and
)



)

INDUSTRIAL INDEMNITY CO.
)



)


Insurer,
)


  Petitioners.
) 

                                   )


Petitioners' request for our review of the Reemployment Benefits Administrator's (RBA) decision  that Employee is eligible for reemployment preparation benefits was heard at Anchorage, Alaska on June 12, 1997.  Attorney William Soule represents employee;  attorney Mark Figura represents Petitioners.  The record closed at the conclusion of the hearing.


ISSUES

1.  If new evidence is obtained after the RBA's decision, must we remand the decision to the RBA to reconsider?


2.  Did the RBA abuse his discretion?


  A.  Was it an abuse of discretion for the RBA to decide the eligibility issue before receiving Petitioners' physician's report?


  B.  Considering all the evidence, did the RBA abuse his discretion?


  3.  Is Employee's attorney entitled to the greater of his actual fee or the statutory minimum fee under AS 23.30.145(a), and his legal costs?  


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On November 4, 1994 Employee completed a report of injury stating he injured his mid-back region on October 29, 1994.  Petitioners accepted the injury as compensable and paid medical benefits.  Our record contains no indication that Employee missed time from work due to this injury.


On May 24, 1996, Employee's former attorney filed a request with the RBA that Employee be evaluated for reemployment benefits in connection with his 1994 injury.  On June 20, 1996 the RBA Designee wrote to Employee requesting additional information, including a physician's prediction that the injury may permanently preclude Employee's return to his occupation at the time of injury,  copies of all medical records regarding the injury because none were in the file, and an explanation why Employee did not request the evaluation within 90 days after giving notice of the injury.  A copy of this letter was sent to Petitioners. 


On June 25, 1996 Employee was evaluated by Edward Barrington, D.C., at the request of Employee's attending physician, Ann Adams, D.C.  Regarding Employee's spinal injury, Dr. Barrington measured his range of motion. He stated in his June 25, 1996 report:  "Palpation of his thoracic spine reveals loss of translation in negative theta Z at T4-5 [thoracic spine at level 4-5] with mild spasm in the [T4-5] area."  Dr. Barrington diagnosed an unresolved thoracic sprain condition from the 1994 injury.  


Dr. Barrington stated in his June 25, 1996 report that Employee's impairment rating was: "Cervicothoracic Category II impairment (p. 104), would award a 5% Whole Person Impairment for spinal components relative to his 1994 injury."


Employee submitted information and medical records to the RBA.  On July 18, 1996 the RBA Designee wrote to Employee saying the documents submitted appeared to relate to his 1991 and 1993 injuries.  The RBA Designee's July 18, 1996 letter again asked for the information requested in the June 10, 1996 letter relating to the 1994 injury.  A copy of the July 18, 1996 letter was sent to Petitioners.


On November 7, 1996 the RBA received a copy of a report from Ann Adams, D.C., stating Employee "requires vocational rehabilitation for all three of these injuries . . . ."  On December 6, 1996, the RBA Designee wrote to Employee notifying him he had timely requested an eligibility evaluation.  The RBA stated that, within 90 days after injury, there was no indication rehabilitation was needed.  The first indication of record that Employee needed rehabilitation was on March 20, 1996.  The RBA Designee found Employee requested an eligibility evaluation within 90 days of learning he might not be able to return to his occupation at the time of injury.  The RBA Designee determined Employee's request was timely, and he was entitled to an eligibility evaluation for reemployment preparation benefits.  A copy of the RBA Designee's December 6, 1996 letter was sent to Petitioners.


On February 13, 1997 the RBA assigned rehabilitation specialist Dennis Johnson to evaluate Employee.
  A copy of the RBA's assignment letter was sent to Petitioners.  On March 17, 1997 the RBA received Johnson's Eligibility Assessment Report dated March 12, 1997.  Johnson recommended Employee be found eligible for reemployment preparation benefits.  Attached to the report were records showing Dr. Adams had reviewed the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT) for Employee's job at the time of injury and other jobs he had held in the 10 years before the injury.  She indicated Employee permanently would not have the physical capacities to perform these jobs.  Johnson noted Employer had not offered suitable work after the injury, nor had Employee been previously retrained.  Johnson noted Dr. Barrington had assigned a five percent impairment rating.


On March 17, 1997 Petitioners wrote to the RBA stating they had received Johnson's report.  They stated Employee was scheduled for an examination on April 8, 1997, with their choice of physician, Shawn Hadley, M.D.  Petitioners stated:  "We would appreciate the opportunity to obtain [Dr. Hadley's] report before determining whether to file additional information with the RBA in response to Mr. Johnson' report."


On March 28, 1997 the RBA determined Employee was eligible for reemployment preparation benefits based on Johnson's report.  The RBA specifically noted in his March 28, 1997 notification that Employee's physician predicted his permanent physical capacities would be less than the physical demands of his job at the time of injury, or other jobs he had held or received training for in the ten years before the 1994 injury.  The RBA noted Employer had not offered physically appropriate employment, and Employee had never been previously rehabilitated.  Finally, the RBA determined, that at the time of medical stability, a permanent impairment rating was expected or had been given.


On  April 10, 1997 Petitioners filed their request asking us to review the RBA's decision.  Thereafter, on May 19, 1997, Petitioners filed a copy of Dr. Hadley's report dated April 24, 1997 regarding her examination of Employee.
  She noted Employee's cervical spine range of motion appeared to be slightly decreased in flexion, although he might not be giving his best effort. He was tender to palpation from occiput to the sacrum, even to superficial touch.  Dr. Hadley's impression was that Employee has a pain syndrome; his back pain is diffuse and nonlocalizing without objective findings.  Dr. Hadley stated: "There is no indication that Mr. Tourtellot incurred any significant injuries to either his spine or his upper extremities relative to his work injuries of . . . . 1994."  She believed a psychological evaluation may be necessary.  In her opinion, Employee was medically stable and could return to work as a custodian.  She also stated:  "There is no objective evidence that Mr. Tourtellot sustained a permanent partial impairment in regard to his reported work injuries. . . .  There is no indication that Mr. Tourtellot sustained a specific spinal injury."


Petitioners first requested that, because the new evidence now available had not been reviewed by the RBA, we remand the case to the RBA to reconsider his decision in light of Dr. Hadley's report.  We took that request under advisement.


Regarding the merits of Petitioners's request, they  contend the RBA committed an "inexcusable" abuse of discretion in deciding Employee's eligibility without waiting for their physician's report, particularly when Employee had been late in asking for an evaluation.  Petitioners allege the medical evidence was inconsistent and confusing, and the RBA should have awaited their physician's clarifying opinion before making a decision.  Petitioners acknowledge the RBA could chose between differing medical opinions in making a determination.  However, Petitioners assert due process requires the RBA actually review and consider the opinions before making a decision.  Therefore, Petitioners argue we cannot consider the new evidence and affirm the RBA's decision.


Employee contends Defendants had the opportunity for a physician to examine Employee before the RBA made his decision.  He contends the reemployment process should not be slowed down because they chose to wait for Dr. Hadley to do the examination.  Employee argues the RBA's decision was not an abuse of discretion; he made a prima facie case and met the literal requirements of AS 23.30.041.  Thus, the RBA properly found him eligible for reemployment preparation benefits.  Employee argues the court's ruling in Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993) is not binding precedent.  That is, when there is "a" physician's prediction or impairment rating, the statute requires the RBA rely upon that physician's opinion, rather than choose between physician's opinions, in deciding an employee's eligibility for reemployment preparation benefits.


Alternately, Employee asserts the RBA knew Petitioners were having Dr. Hadley examine Employee, knew of Petitioners' controversion of Dr. Barrington's PPI rating, and could assume Dr. Hadley's report would state Employee had no permanent impairment.  Therefore, the RBA did choose between physicians' opinions in making his decision, and we should affirm his opinion.


In addition to seeking affirmance of the RBA's decision, Employee requests the greater of the minimum statutory fees under AS 23.30.145(a) or his actual fees.  In addition, he seeks his legal costs totalling $17.16.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  MUST WE REMAND THE DECISION TO THE RBA TO CONSIDER THE NEW EVIDENCE?


We have repeatedly allowed parties to introduce evidence at our hearing which had not been presented to the RBA before his decision.  Randall v. Costco, AWCB Decision No. 95-0044 (Feb. 17, 1995); Adkinson v. Gildersleeve, Inc., AWCB Decision No. 93-0033 (Feb. 11, 1993); Smith v. Weona Corp., AWCB Decision No. 91-0248 (Sept. 18, 1991).  This is based upon the rationale expressed in superior court rulings requiring that action.
  See, for example, Kelley v. Sonic Cable Television of Ak., 3 AN 89-6531 CI (Alaska Super. Ct., Feb. 19, 1991); Quirk v. Anchorage School Dist., 3 AN-90-4509 CI (Alaska Super. Ct., Aug. 21, 1991).


However, in none of the many cases in which we have permitted the introduction of new evidence have we ever ruled that the mere fact that new evidence was obtained requires the remand of the case to the RBA for his review of the new evidence.  Instead, we have implicitly ruled that it is our job to consider the new evidence to determine if there was an abuse of discretion.  See Powers v. Alaska Equipment Repair, AWCB Decision No. 94-0093 (April 19, 1994); Carr v. Mary's Inn, AWCB Decision No. 93-0020 (Jan. 25, 1993).  In many cases, after reviewing the new evidence, we have affirmed the RBA's decision.  In other words, the RBA never got to consider the new evidence.  Reynolds v. Contractors Int'l, Inc., AWCB Decision No. 95-0052 (Feb. 24, 1995); Haney v. Osborne Const., AWCB Decision No. 94-0055 (March 16, 1994); Carr, No. 93-0020; Adkinson, No. 93-0033.


Accordingly, we deny Petitioners' request to remand this case to the RBA for reconsideration merely because there is new evidence.  Instead, we will consider the new evidence to determine if the RBA abused his discretion.

II.  DID THE RBA ABUSE HIS DISCRETION?


A.  SHOULD THE RBA WAIT FOR PETITIONERS' PHYSICIAN'S REPORT?


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


The issue is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that an abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


We find AS 23.30.041(d) specifically requires the RBA to make a decision within 14 days after receiving the rehabilitation specialist's report.  We find that if the RBA had waited for the Petitioners' physician's report, he would not have complied with the law requiring a decision within 14 days.  We find this would have been a failure to properly apply the controlling law, and would have been an abuse of discretion.  Because the RBA made his decision within 14 days of receiving the rehabilitation specialist's report, we find he did not abuse his discretion.


Looking beyond the statute itself, we consider whether there is anything to support Petitioners' contention that the RBA should have waited for their physician's report.  In 1988 the legislature repealed and readopted section 41 of the Alaska Workers' Compensation Act.  In doing so, it expressly stated its legislative intent that: "AS 23.30 be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable costs to the employers. . . ."  Sec. 1, ch. 79, Session Laws of Alaska 1988.  


In Adkinson, AWCB Decision No. 93-0033 at 14, we stated:  
Reading AS 23.30.041 as a whole, it is apparent that the intent of the provision is to quickly obtain reemployment assistance for those employees who need it.  Short deadlines are established and the RBA is granted broad discretion to move employees through the system and commence a reemployment  plan.  As the parties pointed out at hearing, there is no full evidentiary hearing provided before the RBA makes a decision about the employee's entitlement to benefits.


AS 23.30.095(e) provides in part:  "An examination requested by the employer not less than 14 days after the injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board."  We find nothing in either AS 23.30.041 or AS 23.30.095 requiring the RBA to wait for Petitioners' physician's report before making a decision.


Petitioners contend Employee delayed in requesting an evaluation for reemployment preparation benefits, and the RBA granted Employee extra time to file his request.  Therefore, they should have been allowed time to submit their physician's opinion.  First, we find the RBA specifically found Employee timely requested an evaluation within the period allowed by AS 23.30.041(c).  Furthermore, AS 23.30.041(c) specifically authorizes the RBA to extend the time for the employee to request reemployment benefits if there are unusual and extenuating circumstances.
  There is no similar provision in AS 23.30.041(d) allowing the RBA to give himself more time to make a decision.  


Finally, we consider the specific facts of this case.  We find Petitioners knew of Employee's injury shortly after it occurred.  We find they knew of Dr. Barrington's rating by at least August 1996 when they controverted benefits for his 1993 injury. We find they knew of Employee's request for an evaluation for reemployment benefits, and that the RBA found him eligible in December 1996 for an evaluation.  We find they knew in February 1997 that the evaluation would be completed within 30, and no more than 60, days after the assignment to Johnson.


We find that on February 18, 1997, Petitioners arranged an appointment with Dr. Hadley for April 8, 1997, a date by which the report and determination were required to be completed under AS 23.30.041(d) if the RBA did not grant an extension.  We find they could have chosen some other physician to perform the examination before the deadline for the RBA to make a decision.  We find AS 23.30.095(e) gives Petitioners the right to an examination by their choice of physician, but does not require that the RBA await the report if they choose to schedule the examination after the time he must make a decision.  We find the RBA did not abuse his discretion in making a decision before receiving Dr. Hadley's report.


B.  CONSIDERING ALL THE EVIDENCE, DID THE RBA ABUSE HIS DISCRETION?


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


AS 23.30.041(f) provides in part:  "An employee is not eligible for reemployment benefits if . . . (3) at the time of medical stability no permanent impairment is identified or expected."


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination. 


We now look at the record as a whole to determine whether we are left with the conviction that the RBA's determination is a mistake; or is arbitrary, capricious or manifestly unreasonable.  Brown v. State, 563 P.2d 279; Sheehan, 700 P.2d 1295. 


We find that to be eligible for reemployment benefits, AS 23.30.041(e) specifically requires "a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the [SCODDOT] for (1) the employee's job at the time of injury;  . . . ."  See Moesh v. Anchorage Sand & Gravel, 877 P.2d 763, 764 (Alaska 1994).


In this case, we find Dr. Adams considered the SCODDOT description of Employee's job at the time of injury when she predicted Employee would be unable to return to his job at the time of injury.  We find her prediction raises the presumption that Employee is entitled to reemployment benefits.


We find no indication Dr. Hadley reviewed the SCODDOT description of the physical demands of Employee's job when she predicted Employee would be able to return to work at the job he held at the time of injury.  We find Dr. Hadley's report inadequate to overcome the presumption that Employee is entitled to reemployment benefits.


Even if Dr. Hadley's report did overcome the presumption, we find the RBA's decision is supported by the weight of the evidence, and is not arbitrary or capricious.  We find the RBA relied upon Dr. Adams' opinion; Dr. Adams opinion is entitled to more weight  because it conforms to the statutory requirement.  In summary, we find the RBA did not abuse his discretion in relying upon Dr. Adams' report.  See Irvine v. Glacier General Const., AWCB Decision No. 96-0445 (Nov. 21, 1996).   We find Employee proved his claim by a preponderance of the evidence.


Next we consider the issue of the PPI rating.  The court has  ruled that, to be eligible under AS 23.30.041(f)(3) for reemployment preparation benefits, an injured worker must have a PPI rating given in accordance with AS 23.30.190 which requires using the American Medical's Association's Guides to the Evaluation of Permanent Impairment ("Guides"). 


We find Dr. Barrington's June 1996 rating raises the presumption of compensability.  We find Dr. Barrington rated Employee at a five percent impairment, stating it was based on "Cervicothoracic Category II impairment (p. 104)."  We find this rating was given under the Guides (4th ed. 1994)
 because at page 104 of the that publication it states: "DRE Cervicothoracic Category II:  Minor Impairment."  This category states, under the section entitled "Description and Verification," that:  "The history and findings are compatible with a specific injury and include intermittent or continuous muscle guarding observed by a physician, nonuniform loss of range of motion . . . or nonverifiable radicular complaints.  There is no objective evidence of radiculopathy or loss of structural integrity."  (Emphasis in original.)


We consider Dr. Hadley's statement that:


There is no objective evidence that Mr. Tourtellot sustained a permanent partial impairment in regard to his reported work injuries.  Even with the diagnosis  . . .  of `tendinitis' or repetitive strain injury of the upper extremities, this diagnosis would yield a 0% impairment.  There is no indication that Mr. Tourtellot sustained a specific spinal injury, as his back hurts diffusely.


First, we find Dr. Hadley did not state what standard, if any, she relied upon in reaching these opinions.  Specifically, we cannot tell if she considered the Guides (4th ed. 1994).  Second, we find we are unable to determine whether her rating of zero percent impairment relates to his upper extremity (wrist) injuries in 1991 and 1993, or his back injury in 1994.  For this reason, we find Dr. Hadley's opinion is confusing, does not conform to the statutory requirements and, therefore, is insufficient to overcome the presumption of compensability.


Even if we found Dr. Hadley's opinion sufficient to overcome the presumption, we would find Employee proved his claim by a preponderance of the evidence.  We  give Dr. Barrington's opinion more weight because it is based upon the Guides (4th ed. 1994).  We find Dr. Barrington's opinion eliminates AS 23.30.041(f)(3) as a reason to deny Employee's claim. We find the RBA relied upon Dr. Barrington's opinion in determining Employee eligible.  We find the RBA did not abuse his discretion.


Finally, even though no one asked for an examination by our choice of physician under AS 23.30.095(k),
 we consider whether we should order an examination under section 95(k) before making a final determination regarding the allegation that the RBA abused his discretion.  


We find there are disputes between Employee's attending physician and Petitioners' choice of physician about the impairment rating and Employee's functional capacity, i.e., ability to return to the job at the time of injury.  Accordingly, we conclude we have the authority to exercise our discretion under section 95(k).


For several reasons, we conclude we will not exercise our discretion to require an examination at this time.  First, we consider our findings above.  We find Dr. Hadley's opinion is not based on the statutory requirements; therefore, we give it little weight and conclude it offers little reason to order another examination.  Next, we consider Petitioners' argument that the medical records at the time of the RBA's were "inconsistent and confusing."  We find nothing to support this allegation.  We find Dr. Adams reviewed the SCODDOT job descriptions and provided a clear opinion.  We find Dr. Barrington relied upon the AMA Guides (4th ed. 1994), and stated the basis for his opinion.  We find these records are clear.  Further, we find Petitioners have already paid for one independent examination, and we should not make them bear the expense of another when the medical opinions we rely upon are unambiguous.


Finally we consider the delay to Employee if we order an examination under section 95(k).  In this case, Employee requested reemployment benefits six months ago.  We find the legislature declared that this system was intended to provide a quick remedy. Considering that scheduling a 95(k) examination and then awaiting the report would take at least an additional three months, we find it would be an unreasonable delay to order a 95(k) examination.  We find no reason to further delay the reemployment process when the benefit of another examination is likely to be nominal.  


Based on all the evidence in the record, we find the RBA did not abuse his discretion.  We find Employee meets the requirements of section 41 to be eligible for reemployment benefits.  Employee's  physician's predicted his permanent physical capacities will be less than the demands of his job at time of injury or jobs he has held in the past 10 years. Employee has a five percent PPI rating determined in accordance with the AMA Guides (4th ed. 1994) as required by 8 AAC 45.122.  We find the RBA's decision was not a mistake, much less arbitrary, capricious or manifestly unreasonable, or stemming from an improper motive.  Accordingly, we will affirm the RBA's determination.

III.  SHOULD WE AWARD ATTORNEY'S FEES AND LEGAL COSTS?


AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the Employee's claim for reemployment preparation benefits was controverted for purposes of subsection 145(a) by Petitioners' actions as well as resisted for purposes of subsection 145(b).  See Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). Employee seeks the greater of the minimum fee under subsection 145(a) or his actual fees of $915.00 through June 6, 1997.


Because Petitioners resisted Employee's claim, we find a fee is due under section 145(a).  However, at this time, we are unable to compute the minimum attorney's fee due under subsection 145(a) as the amount of benefits Employee will receive is unknown.  
We find we can award a fee under section 145(b) because of Petitioners' resistance to Employee's claim.  Subsection 145(b) requires that the attorney's fee awarded be reasonable. Employee's attorney submitted an affidavit of time spent on Employee's claim.  We find Petitioners did not object to the hours billed or the billing rate of $150.00 per hour.  Because they did not object, we find the hours billed and the rate reasonable.  In addition to the hours billed, we award one and one-half hours for the time spent attending the hearing.  We will award a total fee of $1,140.00.  In the event the minimum statutory fee due under section 145(a) exceeds this amount, Petitioners shall pay the amount due in excess of $1,140.00.


Employee requested an award of costs totalling $17.12 for postage and photocopying.  We find we can award costs under AS 23.30.145.  Petitioners did not object to the legal costs requested.  We will award legal costs of $17.12.


ORDER

1.  The Reemployment Benefits' Administrator's decision finding Employee is eligible for reemployment preparation benefits is affirmed.  


2.  Petitioner's shall pay Employee's attorney his actual fee of $1,140.00.  If the minimum fee due under AS 2.330.145(a) exceeds this sum, Petitioners shall pay Employee's attorney the amount due in excess of $1,140.00.


3.  Petitioners shall pay Employee's legal costs of $17.16.


Dated at Anchorage, Alaska this 26th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ Valerie Baffone            


Valerie Baffone, Member



 /s/ Florence Rooney            


Florence S. Rooney, Member


Compensation is payable under terms of this decision.  It is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Tourtellot, employee / respondent; v. Kenai Peninsula Borough School District, employer; and Industrial Indemnity, insurer / petitioners; Case No. 9424975; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of June, 1997.

                             _________________________________

                             Mary Malette, Clerk
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�








     �On June 16, 1997, Employee submitted a copy of our opinion in Irvine v. Glacier General Const., AWCB Decision No. 96-0445 (Nov. 21, 1996).  He made no argument, but cited it as supplemental authority for his position.  As with all our previously filed decisions, we can consider them whether or not they are specifically cited by a party.


     �Employee has suffered at least two other injuries while working for Employer.  He injured his left wrist and forearm in 1991 (AWCB Case No. 9101965), and he injured his right wrist and forearm in 1993 (AWCB Case No. 9321953).  These two cases were not combined with his 1994 injury for this hearing.


     �At the hearing, the parties discussed the Controversion Notice.  Petitioners filed a Controversion Notice on August 2, 1996 in AWCB Case No. 9321953 (the right wrist injury) regarding Dr. Barrington's PPI rating.  The Controversion Notice stated that the rating for the spinal condition was "[n]ot related to above worker's compensation claim."  The record for the 1994 injury contains no Controversion Notice or a record of payment for PPI benefits based on the PPI rating of the spinal condition.  


     �The record does not disclose why the RBA waited for over two months after finding Employee eligible for an evaluation to assign a rehabilitation specialist.


     �It is undisputed that on February 18, 1997 Petitioners arranged the appointment for April 8, 1997.  Petitioners were unable to get an earlier appointment because Dr. Hadley had a baby,and her schedule developed a backlog. Employee was late to the April 7, 1997 appointment, and it was rescheduled for April 23, 1997.


     �There is contrary authority holding the abuse of discretion standard in AS 23.30.041 does not permit us to consider evidence that was not submitted to the RBA.  Rider v. Fred Meyer, Inc. of Alaska, 3 AN-91-9313 CI (Alaska Super. Ct., May 8, 1992). 


     �AS 23.30.041(c) provides in part:  "The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual or extenuating circumstance that prevents the employee from making a timely request."


     �AS 23.30.041(d) states in part:  "Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances . . . ."


     �By regulation 8 AAC 45.122, effective April 21, 1996, a PPI rating must be done under the Guides, (4th ed. 1994).    


     �At the hearing, we raised this issue and gave the parties and opportunity to address the issue.





