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)
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)

___________________________________)


We heard this claim for benefits on November 10, 1994, December 14, 1995, and April 16, 1997, at Fairbanks, Alaska.  During the first hearing, we erroneously struck the employee's witness list as untimely filed.  We re-opened the record to allow the employee an opportunity to call witnesses (at the second hearing).  Tomany v. North Star Borough School Dist., AWCB Decision No. 94-0311 (December 8, 1994) (Tomany I).   At the second hearing we ordered an additional medical examination under AS 23.30.110(g). Tomany v. North Star Borough School Dist., AWCB Decision No. 96-0010 (January 12, 1996) (Tomany II); (Petitions for Reconsideration Denied in  Tomany v. North Star Borough School Dist., AWCB Decision No. 96-0332 (August 21, 1996) (Tomany III)).  We incorporate by reference the facts as detailed in these decisions.  


The medical examination ordered in Tomany II, was completed by Douglas Smith, M.D., on January 27, 1997.  The employer deposed Dr. Smith on April 8, 1997.  After the most recent hearing on April 16, 1997, the parties agreed we could keep the record open until May 28, 1997, to allow the board members an opportunity to review the numerous depositions, hearing tapes, and other evidence.   


The hearings for Tomany I and II were held by a two-member panel (AS 23.30.105(f)); management member Ray Kimberlin, and the Designated Chairman, Darryl L. Jacquot.  After our decisions in Tomany I and II, the governor appointed a different management member for the Northern panel.  Subsequently, both management member Dorothy Bradshaw and labor member John Guichici were added to the panel.  


At the first hearing the employee represented herself with the assistance of her husband, Richard J. Tomany.  Subsequently, attorney Lorie M. Bodwell filed an entry of appearance and represented the employee.  The employer was represented by attorney Ann S. Brown at the first hearing, attorney Brewster H. Jamison, of the same firm, at the second hearing  (December 14, 1995), and attorney Vali Goss-Fisher, of the same firm, at the third hearing (April 16, 1997). 


ISSUES

1.  Whether the employee is entitled to temporary total disability benefits.


2.  Whether the employee is entitled to permanent total disability benefits.  


3.  Whether the employee is entitled to ongoing medical benefits.  


4.  Whether the employee is entitled to attorney's fees and costs associated with this claim.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The employee injured her back while working for the employer in Fairbanks, Alaska, in 1976.  In 1978, the employee saw George A. Brown, M.D., who eventually performed a spinal fusion on the employee in 1981.  (Dr. Brown Dep. at 8).   In Tomany v. North Star Borough School Dist., et al., Case No. 76-02-0732 (February 5, 1982), a different panel found the employer liable for the employee's injuries.
  


At the November 10, 1994 hearing, the employee testified she had been promoted to a librarian assistant position by the time she quit working for the employer when she and her husband moved from Fairbanks in 1985.  A second surgery was performed in 1989 by Marc Asher, M.D., of Kansas City, Kansas.  The initial surgeries were not entirely successful. (Dr. Asher, November 12, 1990 letter).  Dr. Asher concluded:  


In my opinion she is totally disabled from performing her usual work activities as a librarian.  This requires frequent sitting and standing, some climbing, and repeated lifting of various amounts.  In my opinion she will not be able to do this either on a regular basis or a part time basis.  

(Id.)


On May 22, 1991, the employee was examined at the employer's request at the Virginia Mason Clinic in Seattle, Washington by Thomas E. Williamson-Kirkland, M.D., Chief of Physical Medicine and Rehabilitation, a physiatrist whose sub-specialty is in chronic pain problems.  Dr. Williamson-Kirkland's May 22, 1991 report provides in pertinent part:  


She says her usual activity in the day is to do the cooking, to do light cleaning, to walk about four miles which takes her an hour, and to go to the grocery store and almost nothing else.  


From what I can understand from her and from the written reports, the major focus here is a woman who has been supported by worker's comp medically for a long time and has not received any worker's compensation payments otherwise, at least not in a long time, and she is trying to open her claim to get a permanent disability rating that is extensive enough for her to essentially retire.  She is kind of ambivalent, however, because she wants to retire being much more active than she is now and if she is able to be more active then she is very likely able to work, certainly as a librarian's assistant.  


Dr. Williamson-Kirkland's impressions included:  


At this point in time it looks like she has had a good fusion across L4-5 and probably L5-S1 and, from an exam standpoint, she actually looks excellent in that she has very little in the way of palpation pain.  She moves excellently and does very vigorous kinds of things with her back without pain behavior and even though she says she cannot sit for very long she can sit for 45 minutes without difficulty.  The major finding is that of what appears to be trochanteric tendinitis on the right side, very weak hip abductors and hip extensors, and a leftover area of dysesthetic sensation over her right buttocks secondary to superficial nerve damage during surgery.  At this point in time she is as disabled by her weakness and obesity and lack of vigor as anything else.  


Dr. Williamson-Kirkland concluded his report rating the employee with a 22% whole person permanent partial impairment (PPI) rating.  The employer paid the employee PPI benefits based on this rating.  


Also on May 22, 1991, Dr. Williamson-Kirkland approved a modified job analysis for the position of Library Assistant.  Dr. Williamson-Kirkland further modified the job analysis by limiting the employee's lifting to 20 pounds and no lifting from the floor until the employee was stronger.  During his October 18, 1991, deposition, Dr. Williamson-Kirkland testified:  "I expect if she does four miles of walking a day, which is pretty fast for an hour, does light housekeeping, she does a similar kind of thing that she would do when she did librarian work." 



I think there is no reason at all that she could not after a couple of months get back to work as a library assistant if she wanted to.  When I told her this good news she was not particularly happy even though I was quite encouraging and positive that she can do much better than she is doing now.  

(Dr. Williamson-Kirkland May 22, 1991 report).  


In a report dated May 21, 1991, Dr. Brown "strongly encourage[d] non-operative management of the employee's complaints."  A chart note dated June 18, 1991 indicates referral for a conditioning program as recommended by Dr. Williamson-Kirkland.  


The employee testified she did not work after she quit working for the employer in 1985 when she and her husband moved from Fairbanks.  She testified she returned to Fairbanks in 1991.  On January 7, 1992, the employee was offered a modified position by Anita Gallentine of the employer's personnel office.  The letter provides:  


We have been working with both the physician and rehabilitation specialist in order to provide you with your pre-injury job of library assistant, pursuant to specific modifications outlined by the independent medical examiner.  According to the attached job analysis and letter by Pete Mihayl, vocational rehabilitation specialist, you are physically capable of performing the job of library assistant as specifically modified.  

(Anita Gallentine, January 7, 1992 letter).  


The employee testified she returned to work in the modified position in January of 1992.  Ronald Martin, the employee's immediate supervisor, testified that several items were purchased, and the employee's work station was modified to accommodate the employee's physical requirements.  The employer purchased a "Genie Lift," a  load lifter, specially designed to take strain off backs for lifting items up to 200 pounds.  In addition the employer made other work station modifications for the employee.  The employee testified at the hearing that she never used the "Genie Lift."  


Mr. Martin testified he was "thrilled" to have the employee come to work, as her salary would not be drawn from his budget.  Mr. Martin described the employee's position as a computer intensive, sedentary position, where the employee was specifically restricted in the amounts and ranges she could lift.  The employee was not required to exceed her restrictions.  


Mr. Martin testified at the November 10, 1994 hearing that in his opinion the employer did everything possible to accommodate her physical capacities.  He described finding, out in the open, a diary the employee kept which detailed her co-workers' activities.  He stated the employee's co-workers' feelings were hurt by the employee's log of their actions and/or conversations. 


In his May 5, 1992 report, Dr. Brown noted:  



I also reviewed her employment status with her.  She stated that they have allowed her to be up and down as much as she needs to.  It is my understanding that she does not have to do a significant amount of lifting.  Yet, even with this level of activity at 7 1/2 hours a day, she states she is not able to cope with this because of her difficulty with the low back, neck and trunk pain. . . . 



I discussed the difference between subjective and objective findings, and the importance of conditioning exercises and keeping active.  She again states that she has tried performing the work, but is unable to do it.  I do not feel that further therapy will change this.  She was able to come to the office and discuss her situation for 1 1/2 hours.  I feel it is appropriate to rate the patient at 25% impairment and feel she is not able to work.



Her husband later called and stated that he was not happy with my discussion with the patient and with her care.  This is most likely based on the discussion that I am unable to determine whether Edith can work or not on anything but her having attempted it and her saying that she is not able to do it.


Dr. Brown returned the employee's x-rays and records, and encouraged her to seek additional opinions.  In his May 5, 1992 letter "To Whom it May Concern," Dr. Brown noted:  "There is no evidence of a definite radiculopathy from the cervical or lumbar regions."  Subsequently, the employee began treatment with Roy S. Pierson, M.D.  


At the request of the employer, on April 27, 1992 James M. Foelsch, M.D., examined the employee for a neurologic review.  Dr. Foelsch noted:  "Straight leg rasing is negative.   Speech is fluent without aphasia or dysarthria.  Toe and heal walk are symmetric.  She is hesitant to perform those maneuvers, and there appears to be some functional or embellished component."  Dr. Foelsch diagnosed:  "Chronic pain syndrome with right upper and lower extremity pain and diffuse spinal pain.  There is no evidence on her examination to suggest myelopathy or radiculopathy."  


The employee first presented to Dr. Pierson on June 1, 1992.  On July 28, 1992 the employee contacted Dr. Pierson, by telephone.  Dr. Pierson's notation of the telephone conversation states:  


She has questions regarding her Workman's Compensation claim and she requests that I have complete compliance with her attorney and requests a favorable evaluation of her disability rating.  She restates that because of her discomfort, she is unable to work at all and she further states that she wishes to settle this Workman's Compensation claim.  Her attorney will be contacting me. 


On referral from Dr. Pierson, the employee was seen by Michael O. Lagrone, M.D., who noted in his June 25, 1992 report.  "Edith is a difficult problem.  She has a lot of symptoms, many of which I am unable to explain. . . . I've recommended continued conservative care, with conditioning and rehab, with job modification or restrictions as needed.  Thank you for asking me to see this very nice, but difficult patient."  


The employer offered to settle the employee's claim on September 10, 1992.  The employee refused the offer.  The employee's attorney at that time, Chancy Croft, subsequently withdrew as the employee's counsel on February 12, 1993.  


On October 9, 1992, Ms. Gallentine wrote to the employee.  In pertinent part, the letter provides:  


We are in receipt of your doctor's note stating that you may return to work for one half days on a trial basis.  Apparently, Dr. Pierson issued this note following his last note restricting you from work for 30 days time. . . . . 


Following October 21, 1992, the School District will require that you be able to agree to work full days on a consistent basis at the sedentary job to which you were returned.  This job is within your physical capabilities.  The School District is willing to give you this two week period to allow you to "gentle" yourself back into your regular job with the School District.  Following that time if you are unable to bring yourself to work a full day on a consistent basis we will have to terminate your employment.  


On October 29, 1992, Dr. Pierson wrote the following:


Mrs. Edith Tomany has been a patient of mine for several months now and has had trials of multiple conservative modalities of treatment, as well as a second trial of returning to work.  Since her return to work, she has had a dramatic increase in her symptoms of neck, back, chest and leg pain.  She is having a difficult time sleeping at night and a difficult time getting through the day.  It is my opinion that this trial of returning to work has been a failure.  It is my recommendation that Mrs. Tomany is [sic] allowed to retire for medical reasons at this time.  


Nonetheless, the employee remained at her position with the employer.  On November 13, 1992, Mr. Martin completed a performance evaluation report.  The employee's overall performance was rated "effective, meets standards."  The only area Mr. Martin felt the employee rated "not satisfactory" was attendance.  Mr. Martin commented:  "Edith's work attendance has been unsatisfactory due to the work-related injuries she suffered several years ago.  She was unable to work between April and October, but with her physician's permission, she has now resumed a regular work schedule."  In the "comments" section, Mr. Martin noted:  "I value Edith's contributions to our department, and sincerely hope that she is physically able to continue working here."  


The employee continued to work until she resigned on January 4, 1993.  Her resignation dated January 4, 1993 provides in full:  "Due to my on going physical condition and upon my physicians advise I am leaving my position as Library Assistant at the end of the work day of January 4, 1993."   The employee's separation questionnaire does not mention that she left her position because of physical limitations.  


During his December 7, 1995 deposition, the following exchanges occurred between Dr. Pierson and the employee's counsel: 


Q.
I guess my question is, do you believe she had the physical capacity to perform the tasks that were required of her in her job?  


A.
From time to time, she did.


. . . . 


Q.
Do you believe that she had -- that her physical condition prevented her form engaging in the tasks required of her as assistant librarian?


A.
Sometimes it did, but not always.


Q.
And so, she had the physical capability of performing the tasks required of her at least on occasion; is that correct?  


A.
Yes.


. . . . 


Q. 
So, you would say that just sedentary activity  of any type, whether it's household chores, cleaning, cooking, or working at the school district, she was incapable of that?  


A.
She had limitations in all those areas and she continues to have limitations in all those areas.


Q.
Okay.  And the basis for that opinion is the symptomology that she reported to you; is that correct?


A.
Yes.


Q.
And that finding or that opinion is not supported necessarily by the physical examination that you performed or any physical findings that you have detected in your treatment?  


A.
Other parts of the physical examination include MRI's, X-rays, nerve conduction studies and EMG's and there are some positive findings that she has definite pathology in her spine and she does have some neurological injury based on at least two EMG studies.  Those don't pinpoint her pathology, but they give objective indications that's she not necessarily malingering.



She was absolutely consistent thorough her entire time under my care with her symptoms.  And the exacerbations she received were usually related to some increase in activity or change in her physical environment.

(Dr. Pierson dep. at 37 - 39).


Q.
Well, as of September 14, 1995, in the condition that she presented to you the last time you saw her, was she physically capable that day of going in and preforming sedentary work that day?  


A.
I believe so.


Q.
And has she -- on certain occasions that you have seen her, do you believe that she is -- some of the times that she has come in to see you, that she would be capable of that work on that day?  


A.
Some days.


Q.
And then, some days, I take it you believe she would not be capable?  


A.
Yes. I don't think she would be capable of consistently working at a 40-hour-a-week job even in the  -- even if the school district, the job that she had, which is a sedentary job, has minimum physical demands. 



Was the option of part-time employment considered?


In Tomany II, we ordered an independent examination under AS 23.30.110(g), which was performed by Douglas Smith, M.D.  In his January 27, 1997 report, Dr. Smith stated in pertinent part:  



I do not know her objective physical capacities at this point.  As nearly as I can tell, they have not been formally tested.  



Based on her self-reported activity level of her physical capacities, it seems unlikely that she is capable of returning to any type of work on a full-time basis.  



There might be some half-time sedentary type of job that she technically could have been capable of in 1992 or even technically capable of in 1997.  It should be noted however that she is now five years out of the work force and statistically it is unlikely that she will return to any type of gainful employment. . . . 



Thus it appears that we have a case of a lady who is now 59 years old with a history of longer than 20 years of progressive low back problems following an initial industrial exposure in 1976.



Along the way, she has had two surgical procedures, the first being in 1981 which seemed to be moderately successful.  The last was in 1989 which did not appear to succeed in restoring her level of function or decreasing her level of back problem.  



Most recently in 1992, she had two attempts at return to work under technically modified circumstances or limitations.  Both of these were essentially unsuccessful due to increasing problems with pain and disability as she became more active in her employment. 



Her attending physician, at the time, came to the conclusion that two attempts at return to work trials probably indicated disability relative to that employment.  



There is a lack of objective evaluation of this lady's physical capacities throughout the record.  There was one physical capacity checklist that I cam across.  However, this to the best of my knowledge was subjectively filled out by Dr. Williamson-Kirkland based on his assumptions about her capabilities. . . .



It would seem unlikely to me that the situation, in terms of reemployment, is any better now than it was in 1992 and I am not optimistic that Edith Tomany could be successfully returned to any type of employment at this time.  


The following exchanges took place between Vali Goss-Fisher and Dr. Smith during his April 8, 1997 deposition:  



A.
[by Dr. Smith]  Now there's a couple of problems in this case.  Number one, we don't know objectively what she can do.  That is in the report, and you should be aware of that.  I stated that.  There is no -- I was not provided with any objective physical capacities evaluation on Mrs. Tomany.  Right?  

(Smith dep. at 19).  



Q.
At the time you saw Mrs. Tomany, did you feel that she was motivated to return to work?



A.
No, not particularly.  I think that was a result of everything that had happened, she had decided that she wasn't going to work anymore.  

(Id. at 34).  



Q.
What objective evidence as we're sitting here today, Dr. Smith, do you have that says that she is unable to return to work?



A.
As we have been around this ball park before, that she has some objective signs of impairment which I have said do not preclude in and of themselves somebody being employed.  The only evidence that we have one way or another about what she is capable of doing is her self-reported activity level, which is not compatible with the job description that I was provided by the people at the Department of Labor;  okay?  That is what we have.  We do not have an objective analysis of what she is capable of doing.  

(Id. at 98).  



Q.
What does [Dr. Foelsch] mean by a "functional or embellished component"?



A.
Weakness that does not seem physiologic probably.  He is not very descriptive about it in terms of -- let me see where he says it.



There appears to be some functional or embellished component; so he feels that her presentation, I supposed is somewhat dramatic.  I'm guessing that's what he is trying to get at here, which would lead him to his conclusion, one of the things that would lead him to his conclusion.  

(Id. at 130).  



A.
I said I'm not optimistic that Edith Tomany could be successfully returned to any type of employment at the time, and a specific answer to the questions, it seems unlikely that she's capable of returning to any type of work on a full-time basis.  There might be some half-time sedentary type of job she technically could have been capable of in 1992 or even technically capable of in 1997.



Counselor, you must realize that for lack of something better, we're working within the constraints of her self-reported activity level, which we discussed at some length, so you can make your points on that, but that is the best I had to go on.  It still is, really.  

(Id. at 147 - 148).  


Lisa Eslinger, the court reporter who transcribed the employee's deposition, testified at the November 10, 1994 hearing.  She stated that after completing the employee's deposition, she received abusive telephone calls from the employee and her husband. She stated her office received six phone calls in a two hour period; with the employee's husband pretending to be someone else on two occasions.   Cynthia Klepaski also testified on November 10, 1994 regarding a confrontation between herself and the employee.


At the December 14, 1995 hearing, Ann S. Brown testified.  She stated she has felt harassed by the employee on numerous occasions, and the employee threatened to report her to the Alaska Bar Association.  


The employee now seeks an award of temporary total disability, an award of permanent total disability, ongoing medical coverage, and attorney's fees and costs associated with her claim.  She argues the medical records support her claim.  


The employer asserts the employee's complaints are all subjective; that no objective evidence supports her contention that she cannot perform the work she did until 1993.  The employer argues the employee has voluntarily removed herself from the workforce and, accordingly, is not entitled to any time loss benefits.  


FINDS OF FACT AND CONCLUSIONS OF LAW
I.
Whether the employee is entitled to time loss benefits.


At the time the employee was injured, AS 23.30.180 provided: 



In case of total disability adjudged to be permanent 66 2/3 percent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


At the time the employee was injured, AS 23.30.185 provided:



In case of disability total in character but temporary in quality, 66 2/3 percent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the disability. 


At the time the employee was injured, AS 23.30.265(10) provided:  "`disability' means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."   


The employer argues the employee is not entitled to any disability benefits because she voluntarily took herself out of the workplace.  The employer relies on Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), and it progeny Holmberg v. State of Alaska, 796 P.2d 823 (Alaska 1990); Summerville v. Denali Center, 811 P.2d 1047, 1048 (Alaska 1991); and Adamson v. University of Alaska, 819 P.2d 886 (Alaska 1991) which held:  


Since the compensable injury was not the reason she was no longer working, disability benefits for current wage losses were denied.  The Board in the instant case determined that [the claimant] was no longer employed, not because of any injury but because of her own personal desires, and found no actual impairment of her earning capacity.  If this determination is supported by substantial evidence, the claim for compensation was correctly denied.  

Vetter 524 P.2d at 267.    


In cases discussing entitlement to disability compensation generally, the court has stressed the key question is the availability to the employee of steady, regular work within the employee’s post-injury capabilities.  The court summarized the law on this issue in Summerville, 811 P.2d at 1051 by holding: 


An employee is not entitled to either temporary or permanent total disability benefits if there is regularly and continuously available work  in the area suited to the claimant's capabilities. . . . For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  (Citing Vetter).


In deciding whether the employee is entitled to disability benefits, we must apply the presumption found in AS 23.30.120.  At the time the employee was injured, AS 23.30.120 provided in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter; . . . ."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including issues of the work relationship of the original injury, or aggravations or accelerations of preexisting conditions, or combining with pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the court held that the presumption also applies to non-causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041, Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.  "[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Id.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


We find the employee established a preliminary link between her injuries and her departure from work by introducing Dr. Pierson's October 29, 1992 letter, recommending the employee be allowed to retire for medical reasons.  In addition, the employee's January 4, 1993 resignation letter asserts her resignation was due to her "on going physical condition."  


Since the employee established a preliminary link, the burden of production shifts to the employer.  Subsequently, we must examine the employer's evidence to determine if it has presented substantial evidence to overcome the presumption.  We find that by coupling the opinion of Dr. Williamson-Kirkland with the testimony of Mr. Martin that the employee was offered steady, regular work as a library assistant, which was within her post-injury capabilities, together with her acceptance and performance of the modified job, overcomes the presumption.  We find this evidence uncontroverted, and conclude that regularly and continuously available suitable employment is and was possible as a library assistant with the employer.    


Because we have found the employer rebutted the presumption, the employee must now prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (Alaska 1991).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The primary issue remaining is whether the employee's  retirement was voluntary or was required due to her work-related injury.  


AS 23.30.122 provides:  



The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury's finding in a civil action. 


We have the sole power to determine the credibility of a witness.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989).  We may consider our impressions of the employee's demeanor when determining an employee's credibility.  Wolfer v. Veco, Inc., AWCB Decision No. 90-0132 (June 13, 1990).  (Aff'd, Wolfer, 852 P.2d 1171 (Alaska 1993)).  We may also consider the employee's inconsistencies, contradictory statements, and veracity for truth.  Id.  We may also find an employee not credible based on forgetfulness.  Porter v. Veco, Inc., AWCB Decision No. 91-0063 (March 13, 1991).  


We find the employee is not a credible witness.  We base our findings on several factors, most significantly, the following.  First, we find her demeanor regarding physical pain expressed at the hearings to vary from having to stand every few minutes to being able to sit through a full hearing.  Second, we find, based on the totality of the record, in particular the opinion of Dr. Williamson-Kirkland and the employee's statements, that she intended to retire early.  We find in 1992 Dr. Brown supported Dr. Williamson-Kirkland's recommendations of work-hardening and her return to work.  We find thereafter the employee sought treatment with Dr. Pierson.  In his July 28, 1992 statement, Dr. Pierson noted: "She requests that I have complete compliance with her attorney and requests a favorable evaluation of her disability rating."  We find this conclusive evidence that the employee was "doctor shopping" to find a physician who would support her bid for early retirement.  


Third, we find the employee to be an inconsistent historian.  Last, we find the employee has the propensity to magnify her symptoms based on Drs. Williamson-Kirkland and Foelsch's reports, and the employee's wildly erratic estimates of her capabilities (i.e., can walk anywhere from 1/4 of one mile to four miles in one hour).  In addition, we observed the employee's demeanor at the hearings; at hearings she presents as a frail, meek, lady, intimidated by the workers' compensation process.  However, when confronting others, we find from the extensive testimony that she is hostile and threatening. 


We also Dr. Pierson qualified his statements regarding her disability by saying the employee is "not necessarily malingering."  As we found the employee not credible, we give no weight to her subjective complaints to the multitude of doctors she has seen.  We find that every physician relied on her statements.


We find Dr. Pierson's objective findings inconclusive regarding her ability to perform the sedentary, modified position in 1992 - 1993.  Further, we find Dr. Pierson qualified his statement about disability by saying she was "not necessarily malingering."  We give no weight to Dr. Asher's opinion regarding disability as he did not opine regarding the employee's position with the employer.  We give less weight to Dr. Pierson's 1995 deposition testimony, as he discussed the employee's condition as of September 14, 1995.  The only physical capacities evaluation conducted, by Dr. Williamson-Kirkland, opines the employee could perform this work.  We find it inconceivable that the employee could not perform the physical requirements of this modified, sedentary position.  


We find based on the entire record, the employer modified the employee's position so she could return to work.  (May 21, 1991 job analysis, approved by Dr. Williamson-Kirkland May 22, 1991 evaluation; January 3, 1992 letter of V. Pete Mihayl, C.I.R.S.)  Despite the employer's efforts to assist the employee to return to work, the employee testified at the hearing that she never used the adaptive equipment, in particular, never used the "Genie Lift."  


Based on the entire record, we find the employee voluntarily removed herself from the workforce.  We find the employer made available to the employee steady, regular work within the her post-injury capabilities.  We find the employee is no longer employed because of her own personal desires, and we find no actual impairment of her earning capacity.  Based on Vetter, we find the employee's claim for compensation must be denied and dismissed.  

II.  Whether the Employee is Entitled to Future Medical Benefits. 


The employee claims she is entitled to ongoing medical coverage under her workers' compensation claim.  The employer does not dispute this.  Thus, regarding the employee's claim for future benefits, we find no controversy exists.  The employee did not make a specific request regarding medical treatments, so there is nothing for us to authorize at this time.  We reserve jurisdiction to resolve any disputes that may arise regarding future medical treatment.

III.  Whether the Employee is Entitled to Attorney's Fees and Costs.


Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecuted the employee's claim, we cannot award actual attorney fees under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees must be denied and dismissed.


ORDER

The employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 27th day of June, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 



Designated Chairman



 /s/ Dorothy Bradshaw           


Dorothy Bradshaw, Member



 /s/ John Guichici              


John Guichici, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edith I. Tomany, employee / applicant; v. Fairbanks North Star Borough School District (Self-Insured), employer / defendant; Case No. 8100817; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of June, 1997.

                             _________________________________

                             Mary E. Malette, Clerk

SNO

�








     �For a more thorough factual summary of the employee's 1976 injuries, please refer to this decision and order.  





