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DAVID OLSEN,




)








)




Employee,


)




  Applicant,

)
DECISION AND ORDER








)



v.




)
AWCB Case No. 9414124








)

SEALAND SERVICES,



)
AWCB Decision No. 97-0144


(Self-insured)




)








)
Filed with AWCB Anchorage




Employer,


)
July 1, 1997




  Defendant.

)

___________________________________)


On February 25, 1997, we heard the employee's claim for benefits and the employer's request for review of the decision by the Reemployment Benefits Administrator's Designee (RBA) finding the employee timely requested reemployment benefits.  Attorney Joseph Kalamarides represents the employee.  The employee appeared telephonically.  Attorney Constance Livsey represents the employer.  We closed the record on June 10, 1997, when we next met after the employer had an opportunity to respond to the fee affidavit submitted by attorney Kalamarides, and attorney Kalamarides had an opportunity to respond to the employer's objections.


ISSUES

1. Whether the employee's left knee condition is compensable.


2. What is the employee's permanent partial impairment (PPI) rating for the right knee condition?


3. Whether to affirm the April 14, 1995 decision of the RBA Designee finding the employee timely requested reemployment benefits.


4. Whether to award the employee attorney fees and legal costs.


SUMMARY OF THE EVIDENCE

It is undisputed the employee injured his right knee on July 6, 1994, during the course and scope of his employment.  He was working as a truck driver when he slid down from the truck and twisted his knee. 


The employee testified at the hearing that driving a truck in Kodiak is different then driving a truck elsewhere in the United States.  The employee stated that most of his loads required driving only a few city blocks; rarely would he drive in excess of ten miles.  Because of these short loads, he had to climb in and out of his truck frequently.  The employee testified on an average day he stopped fifty times per day.  


The employee testified that on June 6, 1994, he was exiting his truck when he twisted his right knee.  He felt instant pain, but completed his work.  On July 17, 1994 he sought treatment with Bradley Bringgold, M.D.  He again saw Dr. Bringgold on August 24, 1994.  At that time, the employee testified that Dr. Bringgold merely mentioned that "he needed to get into another line of work."  The employee stated Dr. Bringgold mentioned nothing regarding a need for vocational rehabilitation.  Dr. Bringgold then referred the employee to Thomas Vasileff, M.D.  


The employee testified he was not happy with Dr. Bringgold's response and, therefore, sought a second opinion with Loren Halter, D.O.  Dr. Halter referred the employee to David McGuire, M.D.  On January 10, 1995, Dr. McGuire performed surgery on the right knee. The employee stated that around that time, he began having problems with his left knee. The employee recounted that after surgery he relied almost entirely on his left leg.  


A few days after his right knee operation, he sought the advise of an attorney.  The employee stated that, based on the recommendations from the attorney's office, on February 14, 1995, he filed a request for reemployment benefits.

Reemployment Evaluation Benefits

Dr. Bringgold's August 24, 1994 chart note states the following: "Doubt he can return to doing his old job without making knee worse suggest voc-rehab."  When asked in his deposition how he discussed vocational rehabilitation with the employee, Dr. Bringgold responded: "[A]lthough I do remember talking with him about voc rehab, and it would be kind of a lead-to to talk about vocational rehabilitation without some suggestion that I thought he was going to have trouble continuing to do his old job." (Bringgold depo. at 23).  


On November 21, 1994, Dr. Bringgold wrote a letter to Peggy Martin, the employer's workers' compensation adjuster stating: "I think he might benefit from vocational rehabilitation but when he returns to work and in what capacity remains to be worked out between Mr. Olsen, his employer and their various agents."


Deborah Torgerson, the RBA designee, responded to the employee's request by asking the employee to describe the  extenuating and unusual circumstances why his request could not be made within 90 days of the injury.  On April 14, 1995, Torgerson found extenuating and unusual circumstances existed and allowed the employee to proceed with reemployment benefits.  In her April 14, 1995 letter, Torgerson stated:


Mr. Olsen was clearly on notice of his need for rehabilitation on November 21, 1994 when Dr. Bringgold cc'd him with a copy of his letter to Peggy Martin.  Without some type of a statement from Dr. Bringgold, I have no way of knowing whether Mr. Olson was clearly noticed of his need for retraining during his office visit on August 24, 1994.  I have no way of knowing whether Mr. Olsen received a copy of his chart notes for August 24, 1994.  Since I was not a party to the conversation between Dr. Bringgold and Mr. Olson on August 24, 1994 I also have no way of knowing whether the need for retraing [sic] was actually discussed with Mr. Olson, or whether the doctor just charted his thoughts in the file.  


For these reasons, I have chosen the date of November 21, 1994 as the date that Mr. Olson was clearly noticed of his need for retraining.  Ninety days from that date is February 19, 1995.  On February 14, 1995 Mr. Kalamarides submitted an evaluation request on behalf of Mr. Olson, thus the request fell within the 90 day time frame.

The employer asked us to review this decision. 

The Employee's Left Knee Condition

Dr. McGuire testified that the employee first mentioned pain in his left knee on the March 20, 1995 visit. (McGuire depo. at 7).  On May 16, 1995 Dr. McGuire reconstructed the employee's left knee, and found his anterior cruciate ligament was torn.  (Id. at 9).  The employee also had a tear of the medial meniscus, and the joint surface also was damaged.  (Id. at 10).  Dr. McGuire stated the following regarding the cause of the employee's left knee condition:


Q:
Is it fair to say that that is not a type of injury that typically comes about merely from repetitive motion?


A:
That's fair to say.


Q:
It generally takes some kind of trauma, force?


A:
Generally.  Let me enlarge, if you will.  I have seen those patients in my career who have a torn ACL and have absolutely no recollection of how it could have gotten that way.  That's what they tell me. . . .

(Id. at 39). 


Dr.  Brockman did not thoroughly examine the left knee, but stated the following regarding its condition: "Well, any time one extremity is injured, the uninjured or the opposite extremity picks up a lot of the load from favoring the injured extremity.  So if it involves the knee and you're not using that knee, you're putting more weight, more pressure, et cetera, on the opposite knee while the injured knee is in recovery."  (Brockman depo. at 15). 


Stephen Marble, M.D., and Douglas Bald, M.D., both examined the employee on October 21, 1995.  Their report dated the same day provides:


1.
Mr. Olsen's left knee problems are not directly related to the July 7, 1994, work related incident.


2.
Mr. Olsen did have a pre-existing and nonwork related degenerative condition in his left knee which is born out in the examination of Dr. McGuire in his direct examination during the operation of May 16, 1995. Anterior cruciate ligament tears are usually secondary to an acute injury rather than a degenerative process.  We cannot tell you when or how Mr. Olsen tore his left anterior cruciate ligament.


3.
The work related right knee injury of July 7, 1994, was not a substantial factor in bringing about Mr. Olsen's left knee injury.


Edward Voke, M.D., performed a second independent medical examination. In his July 24, 1996 report, Dr. Voke stated:


I maintain after reviewing the records thoroughly that surgery on the left knee was necessary because of the pain and swelling.  The debridement which would include debriding the partial tear of the meniscus could be part of and secondary to the July 1994 injury because of the favoring process.  However, I do not feel that this gentleman did not fall or sustain an acute injury as far as the left knee was concerned following his surgery on the right knee.  


With the above in mind, the ACL repair of the right knee should not be secondary to the July 1994 injury. 


I believe the complaints of pain and soreness, particularly the pain noted in the left knee following the surgery on the right knee, should be included in this industrial injury.  These complaints are degenerative and were caused by the favoring of the right leg. 


The problem aggravated his left knee necessitating the diagnostic and arthroscopy. 


The employee argues  his complete knee operation should be paid for by the employer.  However if we do not agree,  then the split by Dr. Voke should be followed.   The employer argues the left knee condition is not work-related.  

The Employee's Right Knee PPI

The employee had a 1991 injury to his right knee.  John Frost, M.D., performed surgery for that injury on July 2, 1993.


As Dr. Halter does not perform PPI ratings, the employee was referred to Ronald Brockman, D.O.  Dr. Brockman stated the following regarding the employee's right knee: 


Under the AMA Guides to the Evaluation of Permanent Impairment, Third Edition, Unrevised, utilizing table 36, page 61, arthritis due to an etiology including trauma and chondromalacia, he has 5% impairment of the lower extremity.  That is added to 5% impairment for an anterior cruciate ligament loss which is combined with the table 35 retained active flexion of 110 degrees which would be 14% impairment of the lower extremity, and utilizing the combined values scale, that becomes 23% impairment of the lower extremity. Utilizing table 42 on page 65, 23% impairment of the lower extremity translates to 9% of the whole person.  


On March 30, 1996, Dr. Marble again examined the employee.  Dr. Marble stated the following in his March 30, 1996 report:


The AMA Guides indicates that a 0-15% lower extremity impairment is appropriate for an anterior cruciate ligament loss.  A range of motion loss is to be combined with this impairment determination.  Given the examinee's presentation and his history, it is my impression that the right anterior cruciate loss is moderate and therefore, a 10% lower extremity impairment is assigned for this specific work-related injury.  The 10% lower extremity impairment translates to a 4% whole person impairment as per Table 42, page 65.


It is also my impression that this examinee does not qualify for any further impairment for the right lower extremity injuries based on any range of motion loss.  David's range of motion is symmetrical in his bilateral knees.  Flexion range of motion is limited by his individual anatomy, rather than secondary to the arthritis or the anterior cruciate ligament injury in question.  


Again, an anterior cruciate ligament loss qualifies once for anywhere from a 0 to 15 percent lower extremity impairment as per the Third Unrevised Edition of the AMA guides.  My rationale for assigning the 10% impairment is that this examinee has moderate loss and residual symptoms from the anterior cruciate tear, status post-reconstruction.  In my mind, I see a mild anterior cruciate ligament loss equal to 5%, a moderate anterior cruciate loss equal to 10%, and a severe anterior cruciate loss equal to 15%. 


In summary, a 4% whole person impairment is assigned for the work-related anterior cruciate ligament loss.  A 5% lower extremity 2% whole person impairment has been assigned for the examinee's degenerative joint disease/arthritis which is an unrelated and preexisting condition.

Dr. Voke wrote the following in his July 24, 1996 report:


In using the Third Edition, AMA Guides to the Evaluation of Permanent Impairment on page 61 allows 0-15% combined with impairment for loss of motion as far as anterior cruciate ligament loss is concerned.  This gentleman did have total replacement with a graft as far as the anterior cruciate ligament was concerned, therefore, he has 15% loss and 15% of the lower extremity.  This would allow him 6% of the whole person.  Dr. Marble in his report of 3/30/96 allowed 4% of the whole person based on a moderate loss.  To me the loss of the anterior cruciatel ligament is a 100% loss as it certainly is 100% from a surgical stand point regardless of what type of instability is noted on the physical examination.  In fairness to Mr. Olsen, I feel 15% should be allowed instead of 10%.  I do agree with Dr. Marble that nothing should be assessed as far as degenerative changes are concerned.  I further agree that he had essentially a full range of motion of the right knee lacking 10 degrees.  The range of motion changes constantly, therefore, no percentage should be allowed for range of motion in this case.  As mentioned above, he has for all practical purposes a normal range.  


Using the Fourth Edition, AMA Guides to the Evaluation of Permanent Impairment on page 85 there is an area that allows impairment rating based on cruciate or collateral ligament laxity, mild, moderate and severe.  I would pick moderate in this case allowing 17% for permanent impairment of the lower extremity which is 7% of the whole person.  Again, range of motion will play no role in this impairment. 


The employee argues the nine percent rating of the whole person is appropriate in light of the injuries to his knee.  The employer paid the four percent and now argues that amount is appropriate.

Attorney Fees and Legal Costs

The employee's attorney Joseph Kalamarides requested an extension of time to file his affidavit of attorney fees and legal costs.  Following the hearing, the employee submitted an affidavit for $4,383.75 in attorney fees, $5,792.00 in paralegal costs, and $1,701.64 in legal costs.  


The employer filed an objection to this affidavit, stating the following:


The employer objects to an award of fees in excess of the statutory minimum fees on any benefits awarded the employee for three reasons.  First, the employee's request for fees in excess of the statutory minimum under AS 23.30.145(a) is not timely.  Second, the employee has already been compensated for some of the fees sought at the present time and waived any claim for additional fees in a Partial Settlement Agreement approved by the Board on September 20, 1995.  Finally, the amount of fees sought is not reasonable in view of the limited benefits at issue.


The employee filed a reply to the employer's opposition.  The employee argues the parties stipulated at the hearing that the attorney fee affidavit could be filed after the hearing.  The employee further argues the settlement was based upon a claim for outstanding temporary total disability benefits.  The parties did not agree to waive attorney fees on the presentation of the other issues.  The employee also argues the Board should not adopt a policy of weighing the amount of benefits claimed versus the amount of attorney fees requested. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
THE PRESUMPTION OF COMPENSABILITY FOR THE PPI RATING AND THE LEFT KNEE CONDITION. 


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined "`substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210(Alaska 1976)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  



"[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Burgess Const. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981).  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, 693 P.2d at 871.  The presumption applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991). 

1. What is the Employee's PPI Rating for the Right Knee Condition?


AS 23.30.190 provides in pertinent part:



(a)
In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. . . . 



(b)
All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.



(c)
The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .



We find the employee established the preliminary link with Dr. Brockman's 9% PPI rating.  We find the employer overcame this presumption with Dr. Marble's 4% PPI rating.  Therefore, we find the employee must prove his case by a preponderance of the evidence.


We find the employee has failed to prove his entire claim by a preponderance of the evidence.  We adopt the 6% rating set forth by Dr. Voke.  Both Dr. Marble and Dr. Voke were consistent in finding that the knee's range of motion was normal. Dr. Voke was also consistent with Dr. Marble that the employee's arthritic condition was not work related, and therefore, should not be rated.  This opinion is consistent with the employee's history.  We further put great weight in Dr. Voke's opinion regarding a 15% impairment to the employee's anterior cruciate ligament loss.  Dr. Voke's rating is consistant with the employee's physical condition.  This 15% impairment to the knee equals a 6% PPI rating for the whole person. Therefore, we find the employee has a 6% PPI rating for the whole person, and is entitled to benefits of $8,100.00 base on this rating.

2.  Whether the Employee's Left Knee Condition is Compensable.


We find the employee has establish the presumption of compensability for the entire left knee condition through his own testimony and the testimony of Dr. McGuire and Dr. Brockman.  We further find the employer overcame this presumption with the statements made by Dr. Marble.  Therefore, we find the employee must prove his case by a preponderance of the evidence.


Based on the following discussion, we adopt the opinion of Dr. Voke.  We find that the employee's act of favoring the right knee caused swelling and aggravation to the already problematic left knee.  Dr. Brockman's testimony is consistent with this belief.  We find, however, that the employee's ACL repair was not caused by the work-related injury.  Dr. McGuire's testimony and Dr. Marble's report are consistent with this belief.  Therefore, we find Dr. Voke's opinion that the diagnostic and arthroscopy.  Therefore, we conclude the diagnostic and arthroscopy of the left knee compensable.  We find the ACL repair not to be compensable. 

3. Whether to Affirm the April 14, 1995 Decision of the RBA Designee Finding the Employee Timely Requested Reemployment Benefits.


AS 23.30.041(c) provides in pertinent part:



If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


AS 23.30.041 does not provide us with the authority to review the RBA's determination regarding eligibility for an evaluation, nor does this section specify the standard for our review.  However, we have previously reviewed such determinations under AS 23.30.110, and have applied the abuse of discretion standard found in AS 23.30.041(d)
.  Hartley v. Lease Kissee Construction, AWCB Decision No. 91-0071 (March 26, 1991); Wyrick v. Earth Movers of Fairbanks, AWCB Decision No. 91-0126 (May 1, 1991).


 In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


We have previously found that under subsection 41(c) the requirements to be eligible for an evaluation are: (1) a compensable injury; (2) the possibility that the injury may permanently preclude return to work at the occupation at the time of injury; and (3) a request by the employee within 90 days after giving notice of the injury; or, if notice is not given within 90 days, the RBA must find an unusual and extenuating circumstance prevented the timely request.  Light v. Sealaska Corporation, AWCB Decision No. 89-0210 (August 16, 1989) at 4.  


As we noted in Light, at 5, the Alaska Workers' Compensation Act does not define the phrase "unusual an extenuating" nor the term "prevented."   No regulation has been adopted defining these terms.  In Light we considered the common, ordinary meaning given to these words.  "Unusual" is defined as "not usual or common; rare; exceptional,"  while "extenuate" is defined as "lessen or seem to lessen the seriousness of (an offense, guilt, etc.) by giving excuses or serving as an excuse."  D. Gurlanik, Webster's New World Dictionary 1558 and 496 (2nd. College Ed. 1979).  "Prevent" is defined as "to stop or keep (from doing something); to keep from happening; make impossible by prior action; hinder."  Id. at 1127.


We have previously affirmed the RBA's decisions which consider the facts of a case and placed greater emphasis on the "extenuating" circumstances than the "unusual" nature of the circumstances.  Davidson v. Geco Geophysical, AWCB Decision No. 93-0060 (March 12, 1993); Boley v. Greens Creek Mining Co., AWCB 


Contrary to the employer's contentions, we find the RBA Designee did not abuse her discretion when determining the employee may not have known, and should not have known, that he might not be able to return to the work he was performing at the time of injury, or within 90 days of giving notice of his injury.  We find Dr. Bringgold's testimony and chart note did not clarify whether he told the employee on August 24, 1994 that he would not be capable of returning to work.  We find, as did the RBA designee, that the proper date of such requisite knowledge was November 21, 1994, when Dr. Bringgold sent the letter to Peggy Martin and sent a copy of that letter to the employee.  Based on these facts, we conclude the RBA Designee correctly found that the existence of a "unusual and extenuating circumstance"  under AS 23.30.041(c), and, as such, she did not abuse her discretion.

4. Whether to Award the Employee Attorney Fees and Legal Costs.


AS 23.30.145 provides in pertinent part:



(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.  



(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted by numerous controversion notices and by a refusal to pay compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee seeks an award of reasonable attorney's fees under subsection 145 (a) and (b) for the benefits obtained.  We find the employee retained an attorney who successfully prosecuted some issues on his claim.  


The employer argues the employer's attorney's fees are disproportionate to the claim.  We agree with the employee that it would be poor public policy to weigh the amount of benefits claimed versus the amount of attorney fees requested.  Furthermore, AS 23.30.145(a) requires us to look at the services performed, in addition to the benefits obtained when awarding attorney fees.  See Mason v. Hillbilly Enterprises, Inc., AWCB Decision No. 97-0079 (April 3, 1997); AWCB Decision No. 97-0059 (March 11, 1997); AWCB Decision No. 96-0331 (August 19, 1996).  


The employer also argues that the affidavit was untimely filed.  We find the employer, however, waived that argument at the hearing.  The employer finally argued that the 1995 compromise and release agreement waived attorney fees.  We find no evidence to support that argument.  Furthermore, in reviewing the affidavit, we do not see charges for the time spent on that agreement. Therefore, we discount the employer's arguments.


Attorney Kalamarides' affidavit claims 25.05 hours for time spent in this case at an hourly rate of $175.00 per hour.  We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the requested 25.05 hours  are reasonable and necessary, and find the $175.00 per hour acceptable.  We find the nature of this claim was litigious, the time period was somewhat lengthy, and the medical issues made it complex.


We find the employee prevailed on approximately eighty percent of his claim.  He prevailed partially on the PPI benefits, partially on the compensability of the left knee, and entirely on the reemployment evaluation benefits disputes.  Therefore, we will award eighty percent of the requested fees.  Eighty percent of 25.05 hours is 20.04 hours.  The employer shall pay $3,507.00 in legal fees.  


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:




(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:




(3) costs of obtaining medical records; . . .




(4) costs of taking the deposition of a medical expert, . . . 




(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim; . . .




(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; . . . 




(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; . . .




(17) other costs as determined by the board.


The employee claims costs of $7,493.64 for postage, photocopying, medical records, paralegal services, and expert witness fee.  The employer shall pay these costs. 


ORDER

1. 
The employer shall pay the employee compensation for the six percent whole person permanent partial impairment rating.


2.  
The employer shall pay for the diagnostic and arthroscopic procedures for the employee's left knee.


3. 
The RBA Designee eligibility determination is affirmed.


4. 
The employer shall pay $3,507.00 in legal fees and $7,493.64 in legal costs.


Dated at Anchorage, Alaska this 1st day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna          


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn           


S. T. Hagedorn, Member



 /s/ Shawn Pierre            


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Olsen, employee / applicant; v. Sealand Services (self-insured), employer / defendant; Case No. 9414124; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of July, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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�








     � AS 23.30.041(d) provides us with the authority to review a decision that an employee is eligible for reemployment preparation benefits after an eligibility evaluation has been performed.  AS 23.30.041(d) provides in part:


		Within 30 days after the referral by the ad�mini�strator, the rehabilitation specialist shall per�form the eligibility evaluation and issue a report of find�ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe�cialist, the administrator shall notify the par�ties of the employe�e's eligibility for reemployment prepara�tion benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re�quested.  The board shall uphold the decis�ion of the administrator except for abuse of discretion on the administrator's part. 





