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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512
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CRAIG HUBBARD,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9325648

PACE MEMBERSHIP WAREHOUSE,

)








)
AWCB Decision No. 97-0147




Employer,


)








)
Filed with AWCB Anchorage



and




)
July 9, 1997








)

AETNA CASUALTY & SURETY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard this claim on May 21, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney Robert Rehbock.  The employer was represented by attorney Patricia L. Zobel.  The record closed at the conclusion of hearing.


ISSUE


Whether the work-related injury suffered by the employee on October 19, 1993 was the cause of his present hip and shoulder conditions or whether it aggravated or accelerated the employee's pre-existing hip conditions.


SUMMARY OF THE EVIDENCE


It is undisputed the employee, at the age of 13, began experiencing symptoms from a developmental condition called slipped capital femoral epiphysis (SCFE).  (See 6/21/96 Dep. of Ilmar Soot, M.D. at 5-6; 7/11/96 Dep. of Michael James, M.D., at 5).  As a result of this condition, pins were placed in his left hip.  


Edward Voke, M.D., the employee's treating physician, stated: "[T]he original process spoiled the hip joint, caused incongruence of the hip, wrecked the cartilage and, . . . [he] develop[ed] arthritis of the bone."  (Dr. Vokes's 4/9/96 dep. at 18).  The doctor also noted the femoral head has been destroyed.  He also believes that without any trauma to his hips, the employee's progressive condition would have at some point in time, on a more likely than not basis, have required hip replacement surgery.  (Id. at 19-20).


On October 19, 1993, while working at Pace Warehouse as a tire repairer, the employee reports he grabbed onto a tire and pulled back, causing a twisting sensation in his shoulder.  He stated he tried to adjust his position when the tire fell, causing him to fall backward. The employee explained that he immediately experienced pain over the lumbar region and into both hips.  (Dr. James' report dated 11/10/94).


On November 11, 1993, the employer filed a notice of injury, stating the employee claimed he sustained a back injury during the course and scope of employment. The employer accepted the employee's injury as compensable and started paying benefits for the back injury.  The employee also sought treatment for hip pain, and the employer controverted the compensability of the hip condition. Following the controversion, the employee filed an Application for Adjustment of Claim requesting temporary total disability, medical costs, and penalties relating to the hip condition.


Shortly after the alleged injury, the employee sought treatment from Simon Carraway, D.C. Dr. Carraway treated the employee from November 9 to December 1, 1993.  At that time the employee told the doctor he was feeling better and thought had recovered from his injury.  The next time the employee saw Dr. Carraway for treatment was July 26, 1994, eight months later.  The reason for this visit was that the employee experienced pain in his low back and hips one day after working as a flagger.


On October 25, 1994, the employee was examined by Dr. Voke.  Upon review of x-rays, Dr. Voke commented, "This gentlemen claims he had no problems prior to his injury in October 1993.  I am going to assume that today's problems are secondary and a direct result of that injury."


At the employer's request, the employee was examined by Dr. James on November 7, 1994.  He diagnosed the employee as having degenerative disc disease at the L4-5 level and bilateral degenerative disc disease of both hips, more significant on the right than the left side, which was the result of his bilateral SCFE.  On January 23, 1995, Dr. James issued a report stating the employee had significant preexisting hip pathology unrelated to his present back condition.  Dr. James reiterated his conclusions in a report dated February 9, 1995, stating:


[The employee had] profound degenerative changes of both hips secondary to his Slipped Capital Femoral Epiphysis as a youth.  There has been secondary change to the lumbar spine as a result of this and altered by mechanics in his gait. . . .


On April 21, 1995, Dr. James evaluated the employee for the purpose of giving him a permanent partial impairment (PPI) rating under AS 23.30.190.  The doctor gave the employee a nine percent whole person PPI rating related to his back strain.  The doctor believed that, but for the employee's hip conditions, he could return to work with employer.  Dr. James also noted at this time that the employee needed bilateral hip replacements related to the pre-existing condition which was not exacerbated by his injury.


After a follow-up visit on June 13, 1995, Dr. Voke indicated the employee's degeneration of the hip joint was not directly caused by the October 28, 1993 injury, but that injury did aggravate his pre-existing condition.  The injury was a substantial factor in causing his current hip problems.


At the employer's request, the employee was seen on August 19, 1995 by Ilmar Soot, M.D., in Portland, Oregon. The doctor indicated the October 28, 1993 injury was neither an aggravation of a pre-existing condition nor was it a cause of his current hip conditions.  In his report he stated:


The incident of October 28, 1993 did not have any measurable affect on this pre-existing degenerative joint condition in the hips. The patient's subjective exacerbation that has occurred since 1993 is the result of the pre-existing arthritic condition and not the result of any one particular incident or injury.  One would have expected his hips to become more painful as time went by.  It is indeed difficult to explain why he was not more symptomatic than he was in 1993 in regard to his hips.

Along the same lines, Dr. Soot said he did not believe the employee's inability to do nothing but sedentary work and his need for hip surgery were in any way related to the October 1993 incident. The doctor also believes the employee's degenerative condition that followed  the SCFE would be expected to progress regardless of what he did in the way of work.  The doctor found all work-related conditions were medically stable in October 1993. (Id.).


On July 22, 1996, Christopher W.M. Horton, M.D., examined and evaluated the employee at our request under AS 23.30.095(k)
.  In response to a number of questions posed by us, the doctor stated:


-- The objective and subjective findings regarding Mr. Hubbard current hip condition has been mentioned which are mainly the loss of internal rotation of both hips.  He does have a mild hip flexion contracture that is secondary to his slipped capital epiphysis and not related in any way to this incident at Pace Tire Warehouse.


-- I do feel that he does need bilateral total hip replacements but this, as mentioned previously, is not secondary to this accident at Pace.


-- I do not feel that his hip problems were aggravated by this work related injury.


-- I feel no further treatment needs to be done regarding the shoulder in that this is more of an aggravation.  It is certainly not an impairment.  The shoulder is not a weight bearing joint and for that reason rarely needs any surgical or medical treatment.


In his deposition taken on April 9, 1996, Dr. Voke testified as follows:


Q. Could you tell us, perhaps -- we're -- we're here about a hip condition and you gave an opinion letter, did you not, on -- first of all, in the form of a prescription from the desk of Edward Voke on June 26th, 1995 . . . .


A. Yes.


Q. . . . . and finally a follow-up on October 2nd, 1995, all directed to or for the purposes of providing information to Aetna Insurance, Tara Beck, the claims representative, for the workers' compensation carrier and employer, is that correct?


A. Yes.


Q. In that -- in those correspondences I've just stated . . . . Was it your intention to set out your medical opinion regarding the -- whether or not the injury of October 28, 1993 was a substantial fact or combining with the pre-existing degenerative arthritic condition of this gentleman's hip, so as to accelerate or exacerbate that condition as to require surgery?


A. Correct.

(Dr. Voke's dep. at 4-5).


Q. With respect to this causation question, in your other experiences as a medical physician, and in the course of -- of seeing people, is it consistent -- is that -- is this consistent with your other experiences?  That is, that a traumatic event can accelerate and combine with such a pre-existing arthritic condition so as to make it more symptomatic and require medical care that otherwise was not necessary?


A. Yes.  I think he's probably sustained microfractures of the area.  This is what arthritis is about, anyway. . . . But he did have the accident in '93, and I think he was going to have the operation, and the operation will be -- the reason for the surgery was because he has not able to recover.  (sic).


Q. And the opinions you've just stated are -- are those opinions you hold to a reasonable degree of medical certainty?


A. Yes, sir.

(Id. at 7-8).


A. The shoulder, I think, is a tendinitis.  It's been recognized by other examiners as tendinitis.  And I don't believe it's going to require much, if any, treatment in the future. . . . If he could fix the hips, I think we could just forget the -- or go on and get a -- do away with the shoulder as being a real big issue in this case. . . .

(Id. at 11).


In his deposition taken on July 11, 1996, Dr. James testified as follows:


Q. [C]an you explain to me what you felt were the issues which were attributable to his industrial injury?


A. He had a lumbar strain.


Q. And that was a result of his injury of November -- no, excuse me.


A. October 19th, 1993.


Q. And from this can I -- What was your opinion as to whether or not his hip problem, hip pain that he was experiencing, as to whether that was related to his workers' compensation injury?


A. I don't believe it had any relationship at all.

(Dr. James' dep. at 17-18).


Q. The [PPI] rating that you've given does not reflect any rating for his hips?


A. No.  I don't think there's any basis for rating his hips.


Q. And why is that?


A. Because it's a pre-existing problem and had no relationship to his industrial injury.


Q. Doctor, do you think in any way that the industrial injury aggravated the hip condition?


A. No.


Q. And what do you base that on?


A. His -- Observations of him through the course of his treatment.


Q. Okay, and do you think that -- First of all, the slipped femoral epiphysis, we've established, I think, was not caused by his employment or any injury with --


A. -- No --


Q. -- Pace, was it?


A. No.


Q. And was the hip condition in your mind in any way accelerated by his employment or any injury with Pace?


A. No.


Q. And what do you that base that on?


A. Well, observations of seeing him, number one.  Awareness of the normal pathophysiology of this process and outcomes -- expected outcomes with this type of a process.  I don't think any reasonable man can come to any other conclusion other than it's an issue independent of his industrial injury.  Or his work at Pace, I don't think it has relationship at all to his work at Pace.


Q. All right.  So you've given an opinion that he needs hip replacement surgery.  Is there any relationship between this need for surgery and his employment or injury?


A. No. No, I think that's a separate issue . . . .


Q. So in your mind was the employment with Pace in any way a substantial factor in the need for bilateral hip replacement?


A. No, had no relationship at all.


Q. And is that opinion to a reasonable medical certainty?


A. I believe so.  I think it'll stand the test of a reasonable man.


. . . .


Q. At any time when you were treating him did he ever talk to you about a problem with his shoulder?


A. No.  There was never any mention of that.

(Id. at 21-24).


In his deposition taken on June 21, 1996, Dr. Soot testified as follows:


Q. Did you see anything in his medical records, x-rays or history that would relate the need for this eventual replacement [surgery] to the job injury in 1993?


A. No, I did not.


Q. And what is the basis for that opinion?


A. The injury that he had in 1993 was of a magnitude that would not predictably result in such significance structural damage to a joint as to cause it to wear out.  And then number two is that he symptomatically got better for a period of time to a degree that he was not painful from January until June and so one would expect that if he had an injury that was to a degree that it would cause the hip to be damaged or injured to a point where it required replacement, he would not have gone through such a relative extended symptom-free interval.


Q. So it's significant in your opinion that he had this approximately six months or asymptomatic --


A. It's very significant from the standpoint of the injury that he had in October having potentially been a significant contributing factor to his eventual clinical course.

(Dr. Soot's dep. at 13-14).


Q. Do you have an opinion, Doctor, as to whether the 1993 work injury has aggravated, accelerated, the hip condition?


A. Yes, I have an opinion.


Q. And what is that opinion?


A. I don't believe that the October 1993 injury significantly accelerated or even measurably accelerated the degenerative hip condition.


Q. There's a test in Alaska that you look at whether the employee's condition but for the work injury would have occurred or be what it is today.  Would you say that but for the work Mr. -- excuse me, Mr. Hubbard's condition would be the same as it is today?


A. Yes, I would.


Q. Is that on a more probable than -- substantial evidence is that which a reasonable person would accept as adequate to support a condition.  Would you say that the 1993 work injury was not a substantial cause of his current disability?


A. I would say that, yes.


Q. And your opinion is to a reasonable medical certainty?


A. That's correct.


Q. And the basis for your opinion that the work injury did not contribute -- accelerate or aggravate the hip condition?


A. The basis is as a result of the type of injury, the magnitude of the injury that occurred, and then, again, the subsequent symptom-free interval that occurred.

(Id. at 19-20).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since it is undisputed that before the October 19, 1993 accident, the employee had a pre-existing SCFE condition, the first question to resolve is whether the 1993 incident aggravated or accelerated that pre-existing condition.


AS 23.30.265(17)
 provides in part that "injury" means "accidental injury or death arising out of and in the course of employment."  The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre-existing conditions.  See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P. 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979).  A causal factor is a legal cause if"'it is a substantial factor in bringing about the harm' or disability at issue." (Id.)  


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State v. Abbott, 498 P.2d 712, 272 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Smallwood, 623 P.2d at 316.


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwoood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Services, 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991)).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated: "If medical experts have ruled out work-related causes for the employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  (Id. at 869).  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


If the employer overcomes the presumption of compensability, the burden shifts to the employee to prove all elements of his claim by a preponderance of the evidence.  Norcon, 880 P.2d at 1055 (citing Wolfer, 693 P.2d at 870).  


We find, based on Dr. Voke's reports and testimony, the employee has established the preliminary link between the October 19, 1993 injury and his present hip conditions.  However, based on the same evidence, we find the employee has not established a preliminary link between the 1993 incident and his shoulder condition.  Dr. Voke believes the employee only had tendinitis and did not need further treatment.  Dr. Voke stated: "If he could fix the hips, I think we could just forget . . . the shoulder as a real big issue in this case."
 Accordingly, the presumption of compensability attaches to his hip claim, but not to his shoulder claim.  Since we conclude that the employee did not establish a preliminary link between his alleged shoulder injury and the October 1993 accident, the presumption of compensability does not attach to his claim for shoulder benefits.  Therefore, the claim will be denied and dismissed.


Based on the reports and testimony of Drs. James, Soot, and Horton, we find the employer has come forward with substantial evidence to overcome the presumption of compensability regarding the employee's hip conditions.  Each of these physicians examined the employee and reviewed his medical records.  They all came to the same conclusion; that is, the 1993 work-related incident neither caused nor aggravated or accelerated the employee pre-existing hip conditions.  They believe no relationship could exist between the 1993 injury and the employee's present need for bilateral hip surgery.  Consequently, we find the employer produced affirmative medical evidence showing that the employee's present disability is not work-related. Since these medical experts have ruled out work-related causes, they are not required to offer  alternative explanations.  See Childs, 860 P.2d 1184, 1189.


Because the employer has overcome the presumption of compensability with substantial evidence, the employee must prove, by a preponderance of the evidence, that: (1) "but for" the employment the disability would not have occurred; and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.


Beginning with the "but for" test, we look first to Dr. Voke's view because he has been the employee's treating physician. The doctor believes that the 1993 injury caused microfractures or arthritis in the employee's hip areas, and the employee has not been able to recover from this condition ever since.  Further, in coming to his conclusion that the employee's employment aggravated or accelerated his pre-existing hip conditions, Dr. Voke also relied on the fact the employee stated  he never had problems with his hips before 0ctober 19, 1993, but did afterwards.  Based on this evidence, we find the employee has established a prima facie case that "but for" the employment the hip related disability would not have occurred.


On the other hand, three physicians seriously disagree with Dr. Voke's assessments.  Dr. James believes that the employment has no relationship to the employee's present hip conditions and need for surgery.  He said the only injury arising out of the October 1993 accident was a lumbar strain.  Accordingly, when he gave the employee a PPI rating, the hip conditions were not rated.  When asked the basis for his opinion that the 1993 accident did not aggravate the employee's pre-existing condition, Dr. James said from observing the employee during treatments and his awareness of the normal pathophysiology of this process and outcomes of this type of a condition.  


Dr. Soot also believes that the 1993 accident neither caused nor aggravated the employee pre-existing hip conditions. He based  his opinion on the employee's medical records, x-rays, and taking a history.  He testified the magnitude of the 1993 accident was not so significance as to cause structural damage to a joint in such a way as to wear it out.  What is significant to this physician is the fact that the employee symptomatically got better after October 1993, and for the period between January and June 1994 the employee was pain free.   


Finally, Dr. Horton's opinion can be succinctly stated.  The employee's hip problems are not in anyway related to his employment with the employer, and the employee's hip problems were not aggravated by his employment with the employer.


In assessing this evidence, we first acknowledge that Dr. Voke's theory that, because the employee had no hip disabilities before October 19, 1993, but did afterwards, the employment must have aggravated his pre-existing hip problems, has some validity.  However, after considering the total record, we give more weight to the various findings and opinions of Drs. James, Soot, and Horton that the employment did not cause or aggravate or accelerate the employee's pre-existing hip conditions.  What we find most compelling is the fact that, after the employee's accident in October 1993, he underwent a short period of chiropractic treatment (November-December, 1993) his  condition improved to the point were it became asymptomatic, and he said he no longer was effected by the October 19, 1993 injury.  Then, for a period of six months (January-June, 1994), the employee's hips were totally pain free, and did not prohibit him from working.  We find it does not stand to reason to believe that the work-related accident in October 1993 could have aggravated the employee's pre-existing hip conditions when he essentially lived a normal life for eight months afterwards without pain or disability.  We agree with Dr. Soot's assessment as noted in his report of August 19, 1995:


The incident of October 28, 1993 did not have any measurable affect on this pre-existing degenerative joint condition in the hips.  The patient's subjective exacerbation that has occurred since 1993 is the result of the pre-existing arthritic condition and not the result of any one particular incident or injury.  One would have expected his hips to become more painful as time went by.  It is indeed difficult to explain why he was not more symptomatic than he was in 1993 in regard to his hips.  (Emphasis added).


Based on these findings, we conclude the October 1993 work-related accident did not cause or aggravate or accelerate the employee's pre-existing SCFE conditions. Accordingly, the employee's claim must be denied and dismissed.  


ORDER

1. The employee's claim for benefits relating to his shoulder is denied and dismissed.


2. The employee's claim for benefits relating to this SCFE conditions is denied and dismissed.


Dated at Anchorage, Alaska this 9th day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder             


Russell E. Mulder, 



Designated Chairman



 /s/ Marc D. Stemp                 


Marc D. Stemp, Member



 /s/ Shawn Pierre                  


Shawn Pierre, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Craig Hubbard, employee / applicant; v. Pace Membership Warehouse, employer; and Aetna Casualty & Surety, insurer / defendants; Case No.9325648; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of July, 1997.

                             _________________________________

                             Trisha L. Bruesch, Clerk

SNO

�








     � On January 31, 1996, we heard the parties' request for the employee to be seen for a second independent medical evaluation (SIME) under AS 23.30.095(k).  In Hubbard v. Pace Membership Warehouse, AWCB Decision No. 96-0059 (February 9, 1996), we granted the parties' request. The facts set forth in that decision and order are incorporated into this decision and order by reference.  For a clear understanding of the facts in this case, the initial decision and order must be consulted.


     � AS 23.30.095(k) provides in pertinent part:  





	In the event of a medical dispute regarding determinations of causation . . . between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board. . . .


     � Formerly AS 23.30.265(17).


     � It should also be noted that Dr. James testified that the employee never mentioned any shoulder problems to him. 





