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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDWARD A. KIMBREL,



)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9621266

INDUSTRIAL BOILER & CONTROLS,INC.,
)








)
AWCB Decision No. 97-0155




Employer,


)








)
Filed with AWCB Anchorage



and




)
July 18, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)




Insurer,


)




  Defendants.

)

___________________________________)



Employee's claim was heard at Anchorage, Alaska on May 22, 1997.  Employee was present and represented by attorney Chancy Croft.  Attorney Paul Liskanie represents Defendants. The record closed at the hearing's conclusion.


On May 29, 1997 we reopened the record to give the parties the opportunity to file additional written argument regarding AS 23.10.060(15).  Written arguments were filed June 20, 1997, and we again closed the record.


ISSUE
I.
What claims should be considered at this hearing?

II.
What does the phrase "not including overtime or premium pay" in AS 23.30.220(a)(4)(A) mean? 

III.
Is Employee's attorney entitled to actual attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants admit Employee injured his right shoulder in the course and scope of his employment on September 19, 1996.  Defendants paid Employee temporary total disability (TTD) benefits during the time he was unable to work.  Employee returned to work in a limited capacity for Employer at the end of April 1997.


Employee testified that at the time of his injury he was employed as a boilermaker, and his hourly rate of pay was $18.80 for "straight-time" hours, i.e., for the first 40 hours worked in a week.  For hours worked in excess of 40 hours per week, he was paid one-and-one-half times the straight time rate.  In addition, on some jobs he was paid "Davis-Bacon"
 wages.  Employee testified the Davis-Bacon rate must be paid in certain circumstances by non-union employers, and is slightly more than the usual $18.80 an hour straight-time rate.  Employee has been employed solely by Employer for the six years before the injury.


Defendants' initial Compensation Report, dated October 14, 1996, indicated Employee's gross weekly earnings (GWE) were $752.00.  On January  8, 1997, Defendants filed a Compensation Report showing Employee's GWE were $822.77 per week.  Employee testified Defendants never told him the basis for this figure.
  When asked at the hearing how the GWE were computed to be $822.77, Defendants indicated they included "some overtime" in the GWE, but not all the overtime in computing the GWE. 


On January 15, 1997 Employee filed his claim for a GWE determination and interest.  At this time, Employee was unrepresented.  At an April 4, 1997 prehearing conference, Employee indicated his calculation of his GWE, using the most favorable 13 weeks consecutive earnings, were $1,286.08.  According to the Prehearing Conference Summary, Defendants indicated the issue was whether overtime and premium pay
 should be included in the compensation rate calculation, and whether the wage information submitted by Employee encompassed 13 or 14 weeks.  The Prehearing Conference Summary listed the issues for hearing as "compensation rate adjustment" and interest.


According to Defendants' brief, the parties agreed Employee's earnings at the time of injury were calculated by the hour, he had worked for Employer for more than 13 weeks immediately preceding his injury, and his employment was not seasonal or temporary.  The parties agreed that two "Payroll Employee History Reports," attached to Defendants' brief, accurately described the regular and overtime hours worked by Employee as well as the amounts received for  regular and overtime hours during the 52-week period before his injury.   


On May 13, 1997 Croft filed his Entry of Appearance as well as a hearing brief on Employee's behalf.  In that brief, Employee addressed the issues of GWE, interest, and additional compensation (a penalty) under AS 23.30.155 and Harp v. ARCO Alaska, Inc, 831 P.2d 352 (Alaska 1992), contending Defendants lacked sufficient evidence to controvert his claim.  Employee also briefed the issue of attorney's fees.  On May 16, 1997 Croft filed his affidavit of fees.  This affidavit was supplemented at the hearing and again at the time Employee's supplemental brief was filed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
WHAT ISSUES ARE PROPERLY BEFORE US?


Defendants objected to our hearing the issues of a penalty and attorney's fees because these were not listed in the claim or raised at the prehearing conference.  Defendants contended they were not adequately prepared to defend these issues.


At the hearing, we found that Croft complied with 8 AAC 45.180 by timely filing his affidavit of fees.  We found that by complying with our regulation, Defendants were provided adequate notice and time to prepare to address the issue of attorney's fees and legal costs.  We amended the pleadings at the hearing to include this issue.  8 AAC 45.050(e).


Concerning the penalty issue, we found it was raised for the first time in Employee's May 14, 1997 brief.  The brief's certificate of service shows it was served May 15, 1997, by mail on Defendants.  Considering that Defendants had, at most, three days to prepare to defend this issue and considering the circumstances of this case, we concluded it would be a denial of due process and a fair hearing to amend the pleadings to hear the penalty issue at this time.  Employee may file a claim for the penalty, now that we have decided the underlying issue relating to the penalty request.

II.
WHAT DOES THE PHRASE "NOT INCLUDING OVERTIME OR PREMIUM PAY" MEAN?


Effective September 4, 1995 AS 23.30.220 was repealed and reenacted. The relevant portion of AS 23.30.220(a) provides:


(a)
Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows: . . .



(4)
if at the time of injury the




(A)
employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; . . . .


Employee contends the word "overtime" has two different meanings.  Employee asserts "overtime" as used in the phrase "not including overtime or premium pay" is an adjective modifying "pay."  Therefore, overtime pay, but not overtime hours, is excluded in calculating his GWE.  Employee asks us to base his GWE on all hours worked, multiplied by his straight-time rate of pay.


Defendants contend "overtime" is used to mean the pay which an employee receives "for hours worked for other than [the] regularly scheduled hours."  Defendants argue this interpretation would harmonize AS 23.30.220(a)(4)(A) with the Wage and Hour Act, AS 23.10.060 ("Payment for overtime").


We find that "overtime" has two meanings.  "Overtime" is defined  as "n. 1: time beyond the established limit; as of working hours  2: pay for work done in such time . . . adj., adv. of, for, or during a period of overtime . . . ."  Webster's New World Dictionary (2nd ed. 1979).  (Emphasis in original.)    


Not only can "overtime" have two meanings, one being the hours worked overtime and the other being the pay for the hours worked, we find it can also be used as an adjective.  In subsection 220, we find the word "overtime" could modify the word "pay" just as "premium" does, which is also a noun or an adjective depending upon its use in a sentence.  Accordingly, we find the statute is ambiguous.  Therefore, it is necessary to determine the legislature's intent.  


We find the legislature patterned the 1995 change to section 220
 after the Model Act drafted for the Council of State Governments Committee.  As is the case with subsection 220(a)(4)(A), the Model Act does not define or explain the word "overtime."  We  agree with Defendants that the accompanying commentary to the Model Act provides no explanation of what was intended by the word and phrase in question.

 
In repealing and readopting AS 23.30.220, the legislature effected a substantial change in the method of calculating an injured worker's GWE.  In doing so, the legislature made the following findings:



(1) efficiency in calculating workers' compensation benefits does not require unfairness;



(2)
a quick, efficient, and predictable scheme for determining a workers' gross weekly earnings can be formulated without denying employees their workers' compensation benefits commensurate with their actual loss; . . . .



(5)
many other states avoid the need for an alternative open-ended determination of an employee's future earning capacity by focusing on the employee's wages at the time of injury and converting, by formula, the employee's rate of pay into a weekly wage.


The legislature also declared the purpose of the change was to:



(1)
redefine the calculation of an employee's spendable weekly wage used to determine workers' compensation benefits in a manner that complies with the decision of the Alaska Supreme Court in Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994);



(2)
fix a fair approximation of an employee's probable future earning capacity during the period of temporary partial or temporary total disability without resorting to an open-ended determination of actual future earning capacity;



(3)
avoid uncertainty and litigation for injured workers and their employers . . . .


In our effort to determine the intent of the 1995 amendment to subsection 220(a)(4)(A), we find it unnecessary to go beyond the Alaska Workers' Compensation Act (Act).  We find the legislature's declaration of findings and purpose provides sufficient direction for interpreting this subsection.  We find by excluding the rate of pay for overtime hours
, and including the overtime hours at the straight-time rate, we achieve fairness to both employees and employers.  First, employees' GWE are calculated in a way as to be relatively "commensurate with their actual loss."
  Second, it provides a fair approximation of employees' probable future earning capacity during the period of temporary disability. This is fair to employers and assures a reasonable cost to employers because it does not include all the overtime earnings which could unfairly inflate an employee's compensation rate.


Defendants contended we should not consider the "straw-man" argument posed by Employee.
  Defendants asserted we should only concern ourselves with the facts of this case in interpreting subsection 220(a)(4)(A) rather than our interpretation's effect upon other injured workers. However, in their closing argument Defendants reminded us that this case would "set a precedent for many other people outside this room so the panel has to focus not only on Mr. Kimbrel's individual case, but where we're going if we adopt this rule of law that's being urged upon you [by Employee.]"


In addition, Defendants stated in opening argument that they have a "company policy for working out an accommodation for North Slope workers whose pay includes a substantial amount for overtime hours."  Implicit in this statement is an acknowledgement that Defendants' interpretation results in a system that treats similarly situated people differently.  That is, those who have many hours of overtime hours would not receive compensation for the hours of overtime worked unless they are North Slope workers.  We find nothing in the statute which permits discrimination for or against workers depending upon whether the worker is employed on the North Slope.


We find the legislative intent, expressed at the time §220 was enacted in 1995, does not support Defendants' position that we limit our interpretation of §220 to Employee's claim.  The legislature found that "a quick, efficient, and predictable scheme for determining a worker's gross weekly earnings" could be formulated.  (Emphasis added.) The legislature also stated the purpose of the legislation was to "avoid uncertainty and litigation for injured workers and their employers."  We find the solution Defendants proposed, to permit each insurer to work out an "accommodation" on a case-by-case basis for those who work a substantial amount of overtime hours, is contrary to the expressed purpose of the Alaska Workers' Compensation Act.  It would not provide a scheme to compensate workers that is quick, efficient, and predictable; it would not avoid uncertainty and litigation for injured workers.  


In addition, the legislature specifically stated the 1995 amendment was intended to "redefine the calculation of an employee's spendable weekly wage . . . in a manner that complies with the decision of the Alaska Supreme Court in Gilmore."  Based on all of the expressed legislative intent, we find we should interpret subsection 220(a)(4)(A) in a manner that provides a scheme, that the scheme should be constitutional as applied, and the scheme should avoid uncertainty and litigation for both injured workers and employers.


Defendants expressed concern that the inclusion of overtime hours could produce a skewed result for a worker who had an aberrant period of overtime in one particular quarter.  We find, however, there are safeguards in the Act which minimize the effect upon the employer should such an aberration occur.  First, the maximum weekly temporary total disability rate is capped at $700 per week. AS 23.30.175.  Second, if an injured worker is disabled for an extended period and becomes permanently totally disabled, the employer can request we redetermine the GWE.  AS 23.30.220(a)(10).


Defendants contended that if we include the overtime hours in the GWE calculation, we do so only if the overtime is "regularly scheduled."  Clearly, this is not an explicit requirement from a literal reading of the statute.  We find we lack authority to modify or extend the statute to include such a requirement.  See Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993); Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994).


Defendants also argued that Employee's interpretation made "premium" pay a superfluous word.  We disagree.  Overtime pay is only due, in certain circumstances, after a person has worked in excess of 8 hours in a day or 40 hours a week. AS 23.10.060.  However, premium pay is the rate above the straight-time rate which is paid for situations such as special days, like Christmas or New Year's Day, that fall within the person's regular 40-hour work week, or for other situations as the Board determines.   


Defendants also contended that in interpreting subsection 220(a)(4)(A) we should look to AS 23.10.060.  We find no reason to look beyond the Act and the clearly expressed legislative intent in interpreting this subsection of the Act.


Defendants also argued we need to construe subsection 220(a)(4)(A) with AS 23.10.060 to create a harmonious whole.  We find this rule of statutory construction applies to a single instrument.  Underwater Const., Inc. v. Shirley, 884 P.2d 150, 155 (Alaska 1994).  "In this case the only law with which AS 23.30.225(b) must be harmonious is the Act itself, not a nationwide workers' compensation relief scheme."  Id.;  See Bouse v. Fireman's Fund Ins. Co.,     P.2d     (No. 4464) (Alaska January 17, 1997).  We find the legislature did not necessarily intend any similarity between AS 23.30.220(a)(4)(A) and AS 23.10.060.


Furthermore, after considering AS 23.10.060, we find our interpretation of subsection 220(a)(4)(A) is not inconsistent with the Wage and Hour Act.  The only place in AS 23.10.060 which uses the phrase "overtime pay" is the subsection relating to persons not covered by AS 23.10.060.  Subsection 60(d)(15), which excludes the following from coverage under subsection 60, provides: "[A]n individual employed as a line haul truck driver for a trip that exceeds 100 road miles one way if the compensation system under which the truck driver is paid includes overtime pay for work in excess of 40 hours a week or more than eight hours a day . . . ." (Emphasis added.)  If anything, the legislature's use of "overtime pay" is consistent with Employee's argument that in our Act the legislature meant to include in the GWE calculations all the hours worked, but not the rate of pay for the overtime hours worked.


For all of the reasons expressed above, we conclude that "overtime" in the phrase "not including overtime or premium pay"  modifies the word "pay."  This means an employee's GWE are calculated by excluding the difference in the hourly rate of pay between the rate paid for straight time hours and the rate paid for overtime hours.  In other words, we count all hours worked, but multiply the hours worked by the regular rate of pay
 to compute Employee's "earnings."


Employee submitted documentation of what he considered to be his best 13 weeks' earnings in the 52 weeks before the injury.  Defendants suggested there was an issue of whether this was 13 or 14 weeks of earnings.  We find that, with the benefit of our determination, it is possible that some other 13-week period of time is more favorable to Employee in computing his GWE.  


We find Employee worked only for Employer during the 52 weeks before injury.  We find Employer has the payroll records necessary to determine Employee's most favorable 13 weeks of earnings based on this decision.  Because Employer has the evidence necessary to determine Employee's best 13 weeks of earnings, we find it is Defendants obligation to identify the most favorable 13 weeks of earnings, recompute Employee's GWE, and adjust his temporary disability compensation accordingly.  We remind Defendants that, when filing the Compensation Report reflecting the adjustment, they must attach copies of the wage documents reflecting the 13-week period used to compute the GWE to both the report sent to Employee and the copy filed with us.  We retain jurisdiction to resolve disputes regarding Employee's most favorable 13-week period of earnings of the adjustment due.   


 Next we consider Employee's request for an award of actual attorney's fees and legal costs.  AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted both by a Controversion Notice and by Defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  At this time we are unable to precisely compute the statutory minimum fee under AS 23.30.145(a).  However, even assuming Employee's TTD benefits are adjusted to the maximum of $700 per week (or an increase of $197.49 from the rate paid by Defendants) and considering that his period of total disability to date is less than 20 weeks, we find the minimum fee of approximately $650 is inadequate, based on the nature, length, and complexity of the services provided and the benefits resulting to Employee. See 8 AAC 45.180(b).


We find the length of time Croft has represented Employee is brief.  However, we find the issue addressed is above average in complexity because it involves a recent amendment to the Act.  The nature of the services provided were among the more complex that an attorney provides, that is, analysis of a new statutory provision and written legal arguments. 


In addition to these factors, we consider the fact that Defendants did not object to the hours billed, the services provided, or the rate charged.  Based on all these factors, we conclude the actual fee requested as of May 22, 1997, a total of $3,660, is a  reasonable fee for work done to that date.  In addition to that sum, we add three hours at $200 per hour for attending the hearing on May 22, 1997.  The total fees equal $4,260.  As to the fees requested in the second supplemental affidavit of services, we retain jurisdiction to award additional fees if the parties are unable to resolve this issue.


Employee also requested an award of legal costs for paralegal services.  Defendants did not object to this request.  Accordingly, we will award the legal costs requested.  We will order Defendants to pay Employee's attorney a total of $4,410 for attorney's fees and legal costs.


ORDER

1.
Defendants shall recompute Employee's gross weekly earnings in accordance with this decision, and shall pay  Employee the additional benefits due.


2.
Defendants shall pay Employee's attorney legal fees and costs of $4,410.00.


3.
We retain jurisdiction in accordance with this decision.


Dated at Anchorage, Alaska this 18th day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ Valerie Baffone            


Valerie Baffone, Member



 /s/ S.T. Hagedorn              


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward A. Kimbrel, employee/applicant; v. Industrial Boiler & Controls, Inc., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9621266; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of July, 1997.

                              _________________________________

                             Charles Davis, Clerk

SNO

�








     �Davis-Bacon Act, 40 U.S.C. §276(a); "Little" Davis-Bacon Act, AS 36.05. 


     � Although the Compensation Report form directs Insurer to attach copies of the wage documents relied upon in figuring the GWE, this information did not accompany the copy of the report filed with us.  It appears Employee did not get this information either.  


     �There is an indication in the record that Defendants considered the Davis-Bacon wages to be premium pay and did not include those wages in calculating Employee's GWE.  However, it appears this dispute was resolved in Employee's favor as they did not raise that issue at the hearing. 


     �The same cannot be said for the second supplemental affidavit of services.  It was filed June 20, 1997, and Defendants have not had an opportunity to object to the items covered by this affidavit.


     �It appears AS 23.30.220(a)(4)(A) is patterned after Section 19(d)(1) of the Model Act, which states:


	If at the time of the injury the wages are fixed by the day, hour or by the output of the employee, the average weekly wage shall be the wage most favorable to the employee computed by dividing by 13 the wages (not including overtime or premium pay) of said employee earned in the employ of the employer in the first, second, third, or fourth period of 13 consecutive calendar weeks in the 52 weeks immediately preceding the injury.





     �The pay for overtime is, of course, the difference between the regular rate, or "straight-time" rate, and the overtime rate. 


     �The reduction of the GWE to a compensation rate that is 80 percent of their spendable weekly wage (under AS 23.30.185, 200 or 215) and including overtime hours at the straight time pay rate assures that an injured worker receives only "partial reimbursement for loss of earning capacity."  See generally Wagner v. Stuckagain Heights, 926 P.2d 456, 458 (Alaska 1996).  


     �Employee provided an example of the possible unconstitutional result if we adopted Defendants' analysis of the statute.  First we assume two individuals perform the same work at the same hourly rate of pay.  Worker A works 40 hours per week.  Worker B works 80 one week, and then is off the following week.  Due to overtime pay, Worker B earns more than Worker A.  Both workers' GWE are computed under subsection 220(a)(4)(A).  Using Defendants' interpretation, Worker B would receive one-half the weekly compensation benefit of Worker A.  Under Employee's interpretation, they would both receive the same compensation benefit if injured.


     �See generally, Schorr v. Frontier Transportation Co.,    P.2d      (No. 4847) (Alaska July 3, 1997).


     �In this case, the "regular rate" of pay would be either the $18.80 per hour or the "Davis-Bacon" wages paid in the 13-week period used to compute the GWE. 





