[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM WEBB,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8627846

HOME MISSION BOARD,



)








)
AWCB Decision No. 97-0156




Employer,


)








)
Filed with AWCB Fairbanks



and




)
July 18, 1997








)

AETNA CASUALTY & SURETY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


The defendants' petition for dismissal was heard at Fairbanks, Alaska on June 5, 1997.  The employee was represented by attorney Ted Stepovich; attorney Michael Barnhill represented the defendants.  After the hearing, the record remained open to receive additional documents until June 19, 1997.  


In an earlier decision concerning the defendants' request for dismissal, based on AS 23.30.100, 105, we found the employee "knew the effect of his disability on his earning capacity in 1989, in 1991 and in 1992."  Webb v. Home Mission Bd., AWCB Decision No. 96-0269 at 4 (June 28, 1996)
.  We also concluded the employee "should have filed his application for adjustment of claim by 1994." Id. We also found the employee did not file an application for adjustment of claim form until August 4, 1995, which appeared to be over one year late.  Id. at 2.


Rather than dismiss the claim outright, however, we found that additional evidence was needed concerning whether the employee was misled by the employer's insurance adjuster that a claim had been filed:


Nevertheless, the employee counters that the defendants should be estopped from asserting these defenses, because during this time period the employee was not represented by an attorney in his workers' compensation proceeding and because his adjuster led him to believe a claim was being processed on his behalf and that only after he provided the requested documentation for his claim was his claim controverted in 1995.

Id. at 2-3.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) states, in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed with two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . .


Nevertheless, an employer may be estopped from asserting a workers' compensation statute of limitations when the employer has taken an affirmative action which leads the employee to believe he need not file a claim. 2B Larson, The Law of Workmen's Compensation  §78.45 at 15-403-412 (1995).  The elements of estoppel are: "(A)ssertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice."  Wausau Ins. Companies v. Van Biene, 847 P.2d 584, 588 (Alaska 1993).


Insurance adjuster Curtis Nelson testified that upon dismissal of a related civil lawsuit on May 21, 1992, he contacted attorney Stepovich to move the employee's workers' compensation matter forward.  Mr. Nelson first spoke with Mr. Stepovich on May 29, 1992.  At that time, Mr. Stepovich, who represented the employee in the civil matter, did not state that he was no longer representing the employee.  On June 18, 1992, Mr. Nelson made the following entry in the adjustor's file:


Because the claimant is represented by an attorney who has advised he does not wish us to contact his client directly we are attempting to work through the attorney to determine what medical care, if any, has been sought by the claimant and also to determine if any time loss has been alleged or is supported. 


Mr. Nelson made additional attempts to obtain information from Mr. Stepovich until September 24, 1992, when Mr. Stepovich advised Mr. Nelson that he no longer represented the employee on the workers' compensation matter.


In an August 14, 1992 letter to Mr. Stepovich, Mr. Nelson wrote:


The opportunities I have had to try to follow up with you regarding Workers' Comp benefits which might be payable to Mr. Webb have not coincided with your availability.  Rather than allow things to continue in limbo I follow up with this letter reminding you that Mr. Webb employer has filed a Report of Occupation Injury or Illness for those injuries Mr. Webb may have suffered as a result of alleged environmental problems with the residence he occupied while working for Alaska Baptist Convention.


As I told you in our prior conversation we are prepared to provide workers comp benefits as entitlement can be demonstrated. If Mr. Webb has suffered documented disability or received necessary medical care as a result of his employment please provide the supporting evidence so we may provide benefits as appropriate.


We look forward to hearing from you. 


On November 23, 1992, the employee wrote Mr. Nelson a letter stating:  "In reference to your letter to our attorney, Mr. Ted Stepovich, would you please send me the necessary paperwork to file a cumulative claim on the above numbered file.  Your prompt attention to this request is appreciated."


On December 23, 1992 Mr. Nelson responded as follows:


I have received your note of 11/23/92.  Enclosed you will find a copy of the Report of Occupational Injury or Illness used in Alaska.  If you could complete blocks 1 through 17 and return the form to me I will see that it gets filed.


Please be as specific as possible as to the injury being alleged as well as the time frames involved during the injurious exposure.


Additional investigation will be required, including periods of disability claimed, medical treatment history and current disability and medical status.  Please advise as to when you might be available for an interview over the telephone and at what number you can be reached.


I also enclose a Patient's Permission form that I ask you to sign and return to me with a listing of all doctors who have seen you for this injury or similar conditions. 


I look forward to speaking with you soon.


On or about December 31, 1992 the employee signed and returned the Report of Occupational Injury or Illness form provided by Mr. Nelson.  On or about June 28, 1993 the employee provided a list of names and addresses of doctors he had seen within the prior ten years.  On July 14, 1993 Mr. Nelson sent letters requesting a release of medical records to at least six physicians or clinics.  The first sentence of each letter reads: "William C. Webb has filed a claim for benefits under the Alaska Workers' Compensation law alleging injury as a result of his employment with our insured." (Emphasis added).


Upon reviewing the law and sequence of facts listed above, we find that by supplying a Report of Occupational Injury or Illness  form to the employee, in response to his request for a "claim" form, the defendants asserted a position by word or conduct.  Specifically, we find that such conduct led the employee to believe that by completing and returning the form, he would have done what was necessary to file a "comprehensive claim."  Additionally, we find that by returning the completed form and supplying the requested medical evidence, the employee relied upon the defendants' word or conduct.  Based on the language contained in the employee's November 23, 1992 letter and on the defendants' December 23, 1992 response, we find such reliance was reasonable.  We note that; by this time, although he continued to represent the employee's family members in the civil actions, Mr. Stepovich had clearly stated he was not representing the employee in the workers' compensation proceeding. Moreover, we find, the employee was prejudiced by the delay.
 Specifically, he was prejudiced from his lack of understanding on the proper procedure for processing his claim and the resulting inability to reach a timely resolution of his case.


In sum, based on our review of the record, we find the harsh sanction of dismissal is not warrant in this case; we find the defendants are estopped from asserting the statute of limitations defense at AS 23.30.105.
  Accordingly, we conclude the defendants' petition for dismissal is denied. 


ORDER

The defendants' petition for dismissal is denied and dismissed.


Dated at Fairbanks, Alaska this 18th day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown           


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici            


John Giuchici, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William Web, employee / applicant; v. Home Mission Board, employer; and Aetna Casualty & Surety, insurer / defendants; Case No.8627846; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 18th day of July, 1997.

                             _________________________________

                             Lora J. Eddy, Clerk
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     �At hearing, the defendants announced their intent not to pursue dismissal under AS 23.30.100, the late reporting of injury statute of limitation.


     � The defendants, on the other hand, were not prejudiced by the delay in filing the application for adjustment of claim form. Mr. Nelson was proceeding to contact the employee's doctors under the premises that a claim had already been filed.


     �According to AS 23.30.105(c), subsection 105(a) is not applicable to mentally incompetent claimants.  We note, without opinion, that the employee in this case is claiming a mental injury which causes, among other things, forgetfulness.  We also note that, recently, the Alaska Supreme Court ruled that the harsh remedy of dismissal was inappropriate when an unrepresented claimant asserted that headaches and stress, leading to digestive system bleeding, caused him to be unable to timely file his workers' compensation appeal briefs.  Metcalf v. Felec Services, ___ P2d___, OP. No. 7884 (Alaska, June 6, 1997).  The court observed, as in this case, the only prejudice to the parties was to the employee who experienced a delay in the processing of his claim.





