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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN ROBERTSON,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9430244

AMERICAN MECHANICAL / AOKI, J.V.,
)








)
AWCB Decision No. 97-0162




Employer,


)








)
Filed with AWCB Fairbanks



and




)
July 22, 1997








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


The employee's claim for workers' compensation benefits was heard on June 5, 1997 at Fairbanks, Alaska.  The employee was represented by attorney Arthur Robson; attorney Michael McConahy represented the defendants.  The record was held open to receive a medical deposition and was deemed closed when we met on June 19, 1997.


The employee first filed a Report of Occupational Injury on June 4, 1996, reporting a "lower back" injury on October 26, 1994, which he said occurred while working for the employer as a house painter and texturer.  At that time, the employer had a contract to refurbish housing units at Fort Wainwright (FWW).


The employee was initially hired by the employer in February 1994 to work on the FWW job.  He worked there through 1994 and until December 1995 when he went on an unpaid vacation.  When the employee returned to work in January 1996 he was assigned to work on another housing contract on Danby Street in Fairbanks.  Given that the Danby Street contract involved much less work than the FWW job and there was not enough work to keep the employee busy, he was laid off in January 1996.  He applied for unemployment insurance benefits (UI), and drew those benefits until they ran out the week of July 13, 1996.  Consistently, through the period the employee received UI benefits, he stated he was ready, willing and able to work and without disabilities.  


Meanwhile, on June 4, 1996 the employee first filed his notice of injury.  On June 11, 1996 the defendants controverted the claim for the following reasons:  "1). No medical documentation claimant's present problems related to 10/26/94 incident;  2). Late reporting - claimant reported incident over 1 1/2 years after it occurred;  3). Lie".


The threshold issue we must decide is whether the employee's claim is compensable.


FINDING OF FACT AND CONCLUSIONS OF LAW

AS 23.30.100 states, in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .


(d) Failure to give notice does not bar a claim under this chapter 


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


In this case, the employee testified he delayed reporting the injury because he did not realize the seriousness of the problem until Roy Pierson, M.D., diagnosed a disc herniation following a lumbar MRI performed on May 31, 1996.  Based on this testimony and the fact he filed an injury report on June 4, 1996, we find a satisfactory reason was given to excuse the delay.


The insurer also contends it is not liable for temporary total disability compensation or other benefits, including medical treatment of the employee's back condition,  because any disability or need for medical treatment resulted from a naturally occurring deterioration of the employee's pre-existing back conditions. The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the question involved here, whether the employee's back condition was the result of the October 26, 1994 injury, medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.


Based upon the employee's testimony that he was injured at work and upon Dr. Pierson's testimony that the employee's condition and need for treatment is presently consistent with one who had been injured at or about the time reported, we find sufficient evidence exists to raise the presumption of compensability.


Based upon the April 24, 1996 report of evaluating physician Carl Unsicker, M.D., we find the defendants have submitted substantial evidence to overcome the presumption.  Specifically, Dr. Unsicker found the employee's degenerative disc disease was probably preexistent to the employee's October 26, 1994 date of injury.  We also rely upon chiropractic reports from North Pole Chiropractic Clinic which document the employee was seeking treatment for his back condition as early as September 2, 1994.  Therefore, based on our conclusion the defendants have submitted substantial evidence to overcome the presumption, we find the employee must prove his claim by a preponderance of evidence.


Upon reviewing the evidence as a whole, we find the employee has not proved his claim by a preponderance of evidence.  As indicated, Dr. Unsicker concluded the employee's condition preexisted the date of reported injury, resulting only in a temporary aggravation. The North Pole Chiropractic clinic records support this view.  Dr. Pierson testified that he did not know whether the condition arose at work or not.  Therefore, we give less weight to his opinion.  Based upon our conclusion that the employee has not proven his claim by a preponderance of evidence, we find his claim must be denied.


ORDER

The employee's claim for workers' compensation benefits is denied and dismissed. 


Dated at Fairbanks, Alaska this 22nd day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici            


John Giuchici, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Robertson, employee / applicant; v. American Mechanical / AOKI, J.V., employer; and Alaska National Ins. Co., insurer / defendants; Case No.9430244; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd day of July, 1997.

                             _________________________________



Lora J. Eddy, Clerk
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     �Under AS 23.30.120(b) an employee may not be entitled to a presumption of compensability if he is late in providing notice of his injury.  We have applied the presumption analysis here, however, in the event his condition is considered "latent" and promptly reported at the time of discovery.  See Cogger v. Anchor House, ___P2d___, Op No. 4809 (Alaska, April 18, 1997).





