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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JERRY K. BOND,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9416596

EASTWIND, INC.,



)








)
AWCB Decision No. 97-0163








)




Employer,


)
Filed with AWCB Anchorage








)
July 22, 1997



and




)








)

EAGLE PACIFIC INSURANCE COMPANY ,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


On June 25, 1997, we heard Employee's request to award a $7,500 penalty and interest. Employee represents himself.  Attorney Joseph Cooper represents Employer.  We closed the record on June 25, 1997.


ISSUE

Should we award Employee a penalty pursuant to AS 23.30.155(f) because compensation owed to him under the terms of a Board approved Compromise and Release Agreement (C&R) was not paid within 14 days after it became due?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee injured his low back on June 20, 1994 while working for Employer.  Employee sought workers' compensation benefits. Employee was represented by Attorney Chancy Croft.  


On October 31, 1996 we approved the Compromise and Release Agreement (C&R) which awarded Employee $30,000 in compensation.  The settlement check, signed by Eagle Pacific Insurance Company's (EPIC) agents, is dated "11/5/96" and is drawn on the "US Bank of Washington."  (AWCB  Exhibit No. 1)  Employee testified he received the check in the mail on November 12, 1996.  


Employee initially testified he first attempted to cash the check at the National Bank of Alaska (NBA), where he maintains a personal account, on November 17, 1996.  After Employee was shown a 1996 calendar, which indicated November 17, 1996 was a Sunday, Employee testified it may have actually been Friday, November 15th, when he first attempted to cash the check at NBA.  Employee testified he wanted cash for the check rather than depositing it in his account and waiting for the funds to clear.


Employee testified that NBA explained to him that NBA had an arrangement with EPIC to only pay cash for settlement checks of up to $2,500.  Employee testified that NBA informed him he could deposit his settlement check into his existing personal account but would have to wait for the funds to clear in approximately 7 to 10 days.  Employee testified he tried to cash his settlement check at other banks, including Northrim Bank, but was told he would have to open an account, deposit the check and wait for it to clear before the funds would be available for him to withdraw in cash.  


Employee testified that after he tried to cash the check at various banks, he called the Anchorage EPIC office the morning of November 19, 1996.  Employee testified he told the person with whom he spoke, identified later as Adjustor Tom Lampman's (Lampman) assistant, that he was not able to obtain cash for his settlement check.  Employee testified that Lampman's assistant told him he could cash his check at any NBA office.  Employee testified that when he tried to explain that he could not get cash for his check because it was over the $2,500 limit, Lampman's assistant said she could not talk further with him on the matter, that Employee needed to contact his attorney, and then she "hung up on him."     


Employee testified that a few hours later, he called EPIC's main office in Seattle, Washington.  Relying on his long distance telephone bill, Employee testified he made the call on November 19, 1996 at 2:43 p.m.  He also contacted the bank on which the check was drawn, the "US Bank of Washington."  Employee testified neither EPIC or the bank was able to resolve his complaint about being unable to obtain cash for his settlement check.


Employee testified he then contacted the State of Alaska Division of Insurance.  Employee testified the Division of Insurance informed him that the payment of his settlement with a check drawn on an out -of-state bank was a violation of its regulations. 


Employee testified that on the morning of November 21, 1996, Lampman called and advised him arrangements had been made to cash his check at the NBA "C" Street branch.  Employee cashed his check that same day.  


Lampman testified, on behalf of Employer, that he adjusted  Employee's claim.  Lampman testified that EPIC's internal policy prohibits direct contact with an injured worker represented by an attorney, unless the attorney gives specific permission for the contact.  Lampman testified that Employee was represented by Attorney Chancy Croft when Employee spoke with his assistant.
  


Lampman testified that EPIC has made other arrangements with NBA for check cashing.  Now, Lampman testified, cash may be obtained for settlement checks written for amounts of up to $25,000 and special provisions for cashing checks over that amount are made through the "home office in Seattle."   Lampman testified that in his nine years of employment as an adjustor with EPIC, this particular situation has never presented itself.  Lampman testified that Employee's case was the basis for revising EPIC's arrangements with NBA.  Referring to a letter dated December 6, 1996  from EPIC's Controller, Brian Key, to Division of Insurance Director Marianne K. Burke, Lampman testified he is unaware of any further administrative actions, sanctions, or penalties by the Division of Insurance against EPIC for its violation of the insurance regulation  in this case.


In support of his claim for a penalty and interest,  Employee cites EPIC's violation of Division of Insurance regulation, 3 AAC 26.070(d).  Employee asserts such violation justifies the imposition of a penalty under AS 23.30.155(f).  Alternatively, Employee seeks a penalty because EPIC's violation of the insurance regulation caused payment, under the terms of the C&R, to be delayed beyond 14 days.  


Employer relies on Harper v. K&W Trucking Co., 725 P.2d 1066 (Alaska 1986), which held, in part, that the Alaska Worker's Compensation Board (Board) may not impose a penalty under AS 23.30.155 based on the violation of a statute governing the Division of Insurance.  In addition to Harper, Employer asserts that Alaska Statute Title 44 generally, and AS 21.06.090 specifically, prohibit the extension of one agency's applicable statutes and regulations to another.  Employer also asks us to relax the penalty under subsection 155(f) given its good faith and diligent efforts to pay Employee in cash after he informed EPIC of his inability to cash the check.  Additionally, Employer has demonstrated good faith remedial efforts to correct its check cashing policies since the insurance regulation was violated.   


At hearing we asked the parties to also address the other issue raised in Harper, application of AS 45.03.802
 which governs commercial paper, to determine when payment was effectively made to Employee and whether it was timely under AS 23.30.155(f).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.155(f) provides in pertinent part:


If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, . . . .


We first consider Employee's argument that Employer's violation of AS 21.89.030
, and its implementing regulation, 3 AAC 26.070(d)
, justifies imposition of a penalty under AS 23.30.155(f).  For the same reasons and authority cited by Employer, we disagree.  The Alaska Supreme Court stated unequivocally:


Alaska Statute 21.89.030 is an administrative tool for the use of the division of insurance, not private parties.  The only penalty which the legislature specifically authorized for violations of AS 21.89.030 is a civil penalty of not more than $2,500 as determined, after a hearing, by an appointee of the insurance director.  See, AS 21.90.020.  Even if one is found liable for the entire $2,500, this amount is payable to the state, not the private party who received the instrument.  Under Harper's interpretation, he would obtain $9,000 (the twenty percent penalty) automatically, without a hearing.  This is an unreasonable extension of the statute.

Harper at 1068.


Based on Harper, we find we may not award a $7,500 penalty under AS 23.30.155(f) for EPIC's violation of 3 AAC 25.070(d), the regulation which implements AS 21.90.030.  We conclude we must look exclusively to subsection 155(f) to determine whether we should award a penalty.


We have repeatedly held that, unlike AS 23.30.155(e), subsection 155(f) does not provide the authority for us to excuse untimely payments.  Clay v. Guess and McGranaham, D.D.S., AWCB Decision No. 91-0147 at 5 (May 17, 1991).  Therefore, we cannot consider Employer's efforts, either before or after the fact, to decide whether a penalty provision under subsection 155(f) may be imposed.   There are only two facts we must ultimately determine:  when was Employee paid and was it within 14 days of our award of compensation under the terms of the C&R filed October 31, 1996.


We again find Harper helpful in making these factual determinations.  The court stated:  "AS 45.03.802 directly addresses the effect of negotiable instruments on underlying obligations . . . ."  Id. at 1068. We find the underlying obligation for which Employer gave Employee a check, was the $30,000 C&R award.  We find the check was given as payment for the award we filed on October 31, 1996  approving the C&R to settle Employee's claim.  We find the award became effective on October 31, 1996.  AS 23.30.125.  Therefore, we find Employer's statory obligation to pay on the award also began on October 31, 1997. Pursuant to AS 23.30.155(f), we find Employer had 14 days, beginning on November 1, 1996 to pay the C&R award or incur a 25 percent penalty.
   


We find Employee's check was payable on demand.  AS 45.03.108.
  When a payable-on-demand check is received for an obligation, the obligation "is suspended . . . until its presentment.  . . ."  AS 45.03.802(a)(2).  "In other words, the statute says that the acceptance of an instrument . . . , suspends the underlying obligation, e.g., payment pursuant to the settlement agreement, until the instrument is either paid (which discharges the obligation), or dishonored (which reimposes the obligation)."  Harper at 1067-8.  We find, based on Employee's testimony, that Employee received a payable-on-demand check in the amount of $30,000 on November 12, 1996.  We conclude Employer's underlying obligation to pay on the C&R award was suspended on the 12th day after the C&R became effective.  


Presentment is defined by statute as "a demand [for payment] made by . . . a person entitled to enforce [the] instrument [Employee]. . . to the drawee[
] or a party obliged to pay the instrument[
]. . . ."  AS 45.03.501.  Therefore, Employer's underlying obligation was suspended until such time as Employee presented the check to either the US Bank of Washington or EPIC.  AS 45.03.502(a)(1) states:  "If the note is payable-on-demand, the note is dishonored if presentment is duly made to the maker
 and the note [in this case the settlement check
]is not paid on the day of presentment."


We find EPIC was the maker of the check.  Based on Employee's testimony, we find Employee presented the check to EPIC, the check's maker, for payment on November 19, 1996 when Employee called the local and Seattle EPIC offices explaining his inability to obtain cash at any local banks, including NBA.  We find the settlement check was not paid on the same day as its presentment and therefore conclude it was dishonored on that date.  AS 45.03.502(a)(1).  We further conclude the underlying obligation, suspended since November 12, 1996 when Employee received the check, was reimposed on November 19, 1996 when it was dishonored.     


We find Employer made arrangements for Employee to receive cash for the check on November 21, 1996 at NBA's "C" Street branch in Anchorage, Alaska.  We find based on Employee's testimony that he was paid on the same day.  Therefore, we conclude Employer's obligation to pay on the approved C&R settlement amount was discharged November 21, 1996.  


We now address whether Employer paid Employee within 14 days of October 31, 1996, the C&R filing date.  Employer's obligation was suspended on November 12, 1996, the 12th day.  We find that EPIC dishonored the check, reimposing its underlying obligation, November 19, 1996. According to our regulation, 8 AAC 45.063(a), we do not include the "day of the act, event, or default."  Therefore, we find, November 20, 1996 was the 13th day following the C&R filing date and November 21, 1996 was the 14th day.  We find a similar result would occur if Employee had presented the check for payment the same day it was received.  Accordingly, Employer's obligation would have been suspended and reimposed on the 12th day after the C&R became effective.


Because we find Employer's obligation to pay the C&R was discharged on the 14th day after it became due, we conclude that payment on the C&R award was made within 14 days as required by AS 23.30.155(f).  Accordingly, Employee's request for a penalty is denied and dismissed. 


Our regulation, 8 AAC 45.142, states in part:  "If compensation is not paid when due, interest must be paid at the rate established [by statute]."  Because we have concluded that Employer timely paid compensation awarded under the C&R, we further conclude Employee's request for interest must also be denied and dismissed.


ORDER 


1.  Employee's request for a penalty is denied and dismissed.


2. Employee request for interest is denied and dismissed. 


Dated at Anchorage, Alaska this 22nd day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold          


Rhonda Reinhold, 



Designated Chairman



 /s/ Philip E. Ulmer             


Philip E. Ulmer, Member


Dissent by Board Member Lawlor

I concur with the majority's analysis but not its conclusion that payment was made within 14 days.  I think Employee's request for cash from NBA on November 15, 1996 marks the date of dishonorment because NBA stood in EPIC's shoes as an agent for paying settlement checks.  Consequently, November 15th is the day on which Employer's obligation to pay was reimposed.  Therefore, I would find Employer's obligation was not discharged until the 19th day after the C&R became effective.  


Furthermore, I am not swayed by the Employer's efforts after it became aware Employee wanted cash for his settlement.  The check, written on an out-of-state bank, was not even issued until November 5, 1996.  Assuming Employee checked his mail every day, the check then took 7 days to arrive from Seattle, Washington.  Consequently, Employee did not even receive his check until the 12th day after we approved the C&R.  Had Employer been more diligent in getting the check to Employee in the first place, its efforts after dishonorment would have discharged its obligation well within the 14 days required by statute.  



 /s/ Harriet Lawlor           


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jerry K. Bond, employee / applicant; v. Eastwind Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No. 9416596; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of July, 1997.

                             _________________________________

                             Brady D. Jackson, III , Clerk
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     �Attorney Croft's "Withdrawal of Representation" is dated January 13, 1997.


     �AS 45.03.802 is Alaska's enactment of the Uniform Commercial Code section which explains the legal effect a negotiable instrument (generally a check or draft) has on an underlying obligation when it is received for payment on the obligation.   


     �AS 21.89.030 states: "An insurance company doing business in this state may not pay a judgment or settlement of a claim in this state for a loss incurred in this state with an instrument other than a negotiable bank check payable on demand and bearing a date with the date of writing."


     �Division of Insurance regulation, 3 AAC 25.070(d) states in part:  


	Any person transacting a business of insurance who participates in the investigation, adjustment, negotiation, or settlement of a claim shall pay a judgment or settlement of the claim (including . . .) with a negotiable check payable in cash to the payee upon presentation to a bank located in Alaska.  If the check is not drawn upon a bank having a physical location in Alaska, it must be payable in cash upon presentation to at least one bank having a physical location in Alaska.


     �Our regulation, 8 AAC 45.063(a), states:  


	In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not included.  The last day of the period is included, unless it is a Saturday, Sunday or legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday or holiday.


     �AS 45.03.108 states:  "Instruments payable on demand include those payable at sight or on presentation and those from which no time for payment is stated."


     �"The drawee of a check is the bank on which it is drawn."  Black's Law Dictionary 444 (5th ed. 1979). 


     �  "The drawer of a check is the person who signs it.  The drawer engages that upon dishonor . . . and notice of dishonor or protest, he will pay the amount of the draft . . . . Black's Law Dictionary 444 (5th ed. 1979).  See also, fn. 9 below.


     �"One who signs a check; in this context, synonymous with drawer." Black's Law Dictionary 861 (5th ed. 1979).


     �A note is "an instrument containing an express and absolute promise of the signer (i.e., maker) to pay to a specified person . . . , a definite sum of money at a specified time."  Black's Law Dictionary 956 (5th ed. 1979); See also, AS 45.03.104(1). 





