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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD ACORD,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9313311

ARCTIC SLOPE INSPECTION SERVICES / )

OCEAN TECHNOLOGIES                 )
AWCB Decision No. 97-0168

               



)




Employer,


)
Filed with AWCB Fairbanks








)
July 24, 1997



and




)








)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on December 12, 1996 and May 28, 1997.  The employee was represented by attorneys James Hackett and Lori Bodwell.  Patricia Zobel represented the defendants.  The record was held open until June 19, 1997 to obtain additional documentation and briefs.  


It is undisputed the employee worked for Ocean Technologies (Ocean Tech) from June 6, 1992 through July 4, 1993 and for Arctic Slope Inspection Service (ASIS) from July 5, 1993 through December 10, 1993.  Arctic Slope Consulting Group is the parent company of both employers and was the processor of the employee's paychecks throughout the entire time period.  It was agreed at the May 28, 1997 hearing that attorney Patricia Zobel represented the interests of all defendants.  


The employee was initially hired by Ocean Tech to undertake responsibilities which included inspections of hazardous waste tanks performed mostly during the summertime.  The waste in the tanks could be raw sewage, diesel, gasoline, or drag reducing agents.  The employee testified he was able to smell the fumes through his respirator.  In December 1992, the employee was referred by the Tanana Valley Clinic to pulmonologist Owen Hanley, M.D., due to reports of shortness of breath and low lung function.


In January 1993, the employee's job description changed and he was transferred to the Anchorage office and put in a managerial or technical support position as a quality control coordinator.  In May or June, 1993, however, the employee was again requested to perform tank inspections.  He continued to have health problems and on approximately August 10, 1993, the employee was directed to report to Anchorage to discuss complaints about the impact of his working conditions on his health.  He met with LoAnn Larson, ASIS Human Resource Manager, and Marilyn Frankel, a Human Resource Specialist for ASIS.  Larson testified that she remembered the employee presented his medical concerns to her in late August or early September.  (Larson Depo. at 16-17.)


The employee also told Marvin Swink, a vice president with ASIS, that he thought he was becoming ill because of his tank inspections.  Swink testified that the employee had disclosed to him that he was ill and that he believed that his medical problems were caused by the tank inspections.  In July 1993, Swink asked the employee to submit to drug tests.  At his deposition, Swink explained the need for these tests:


This was when I believe Rick was having some problems with his health and the doctor had run some tests on him, because we have a concern or we had a concern at the time that if he was being exposed to an atmosphere where it was dangerous, we needed to make sure that we could get it corrected.

(Swink Depo. at 3.)


In chart notes dated August 31, 1993, Dr. Hanley stated the employee suffers from asthma "not adequately controlled with moderate reduction of his FVC, sever reduction of his FEV1 and flow rates."  On September 9, 1993, Dr. Hanley diagnosed the employee with "severe steroid-dependent asthma."


In September 1993, Larson asked for medical documentation to support the employee's allegations and request for a medical leave of absence.  In a letter dated September 24, 1993, Dr. Hanley indicated the employee's normal work was "medically inadvisable."  Larson approved the leave of absence.  During this leave of absence, to the time he was officially terminated on December 10, 1993, the employee worked sporadically, attending classes and attended to paperwork.  On November 22, 1993, the employee was laid off.  Thereafter, he was terminated, effective December 10, 1993.


A controversion notice was filed by the defendants' adjuster on July 31, 1995 after receiving a letter from the employee requesting payment of asthma related workers' compensation benefits.  On August 8, 1995, LoAnn Larson first file a Report of Occupational Injury or Illness form based on the employee's asserted exposure to toxic fumes in 1993.  In the Report of Injury, Larson stated that the employer first knew of the injury was work-related  on August 2, 1995.


On August 9, 1995, the defendants' attorney requested a copy of the employee's workers' compensation file, stating:  "This firm represents Arctic Slope Inspection Services in a Workers' Compensation suit filed by Mr. Acord."  On October 24, 1995 the insurer filed a second Controversion Notice.   On October 31, 1995, the defendants' counsel filed another controversion notice.  On December 2, 1995, the employee filed what he labeled "Amended" Application for Adjustment of Claim.  The file does not contain any application prior to the "amended" application.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The defendants assert the employee's claim is barred by applicable statutes of limitations.

AS 23.30.100 states, in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

AS 23.30.105(a) states:


(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . .


It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

Similar restrictions are contained in AS 23.30.095, concerning claims for medical treatment.


In Cogger v. Anchor House, ___ P.2d ___ Op.No. 4809 (Alaska, April 18, 1997), the Alaska Supreme Court states:


An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  As 23.30.100. For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State Hous. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .


Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761. The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely. For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).


In this case, the employee indicated his delayed reporting should be excused because he did not realize the seriousness of his problem and its relation to his employment until August 1995. Moveover, the employee asserts, under Kolkman v. Greens Creek Mining Co., ___ P.2d ___ Op. No. 4408 (Alaska, April 18, 1997), the employee's failure to give formal written notice should be excused because the employer had "knowledge of the injury" and was not prejudiced by the delay.


In Kolkman the court disapproved the requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985) that the employer must have knowledge of the work-relatedness of the injury.  The court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury.


In this case, the record reflects the employer's agents were aware of the employee's medical condition.  We base this conclusion on the deposition testimony of Mr. Swink and Ms. Larson.  Additionally, we find the defendants were not prejudiced by the delay.  As in Kolkman, there is no indication the defendants in this case would have been in a better position to investigate the claim with earlier reporting.  See, also, Tinker v. Veco, 913 P.2d 488 (Alaska 1996); Dafermo v. Municipality of Anchorage, ___ P.2d ___, Op. No. 4836 (Alaska, June 20, 1997).


Concerning the defendants' contention the employee's claim should be dismissed under subsection 105, on September 23, 1993, Dr. Hanley first restricted the employee from using a respirator at work and on September 24, 1993 indicated that continuing with the employee's work was "inadvisable".  The employee did not stop working for the employer, however, until December 10, 1993.  Based on the record summarized above, we find the employee's condition was latent. We find he first learned the nature of his disability, its relation to his employment and his disablement on or after December 10, 1993.  See Id.


For purposes of the two-year statutes of limitations, the term "claim" means a "written application for benefits filed with the Board."  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121 (Alaska 1995).  Given that he filed his Application for Adjustment of Claim on or before December 2, 1995, we conclude he filed his claim in a timely manner.


The insurer also contends it is not liable for temporary total disability compensation or other benefits, including medical treatment of the employee's asthma condition,  because any disability or need for medical treatment resulted from a naturally occurring deterioration of the employee's pre-existing asthma conditions. The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the question involved here, whether the employee's asthma condition was the result of his work for the defendants, medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.


Based upon the employee's testimony that he was exposed to toxic gases at work, and upon Dr. Hanley's testimony that the employee's condition and need for treatment is presently consistent with one who had had toxic exposures at or about the time reported, we find sufficient evidence exists to raise the presumption of compensability.


At hearing, the defendants submitted the testimony of Norman Wilder, M.D., to overcome the presumption of compensability.  Specifically, Dr. Wilder testified that neither the employee's exposures at work or his on-the-job stress caused or substantially aggravated his asthmatic condition.  Based on this testimony, we find the defendants have submitted substantial evidence to overcome the presumption.  Accordingly, we conclude the employee must prove his claim by a preponderance of the evidence.


Upon reviewing the record, we find Dr. Hanley's analysis is persuasive concerning the employee's condition.  Dr. Hanley concluded that there was likely something at the employee's work that aggravated or worsened his asthma.  Dr. Hanley "inferred" such a causative factor for the following reasons:


I think I'd have to repeat that I said before.  He had, at about that time, a flare in his symptoms, coincident with occupational exposures, which was no other reason to attribute his increased symptoms.  And that was the basis of my attributing that way, not because I was -- had objective measures of what was in the tank.  It's the black box theory again.  He came to the black box without the problem and left the black box with the problem.

(Hanley Depo. at 120.).


Similarly, second independent medical evaluation (SIME) physician, Sheldon Spector, M.D., concluded the employee's symptoms are "consistent with a work-related injury".  Dr. Spector also found the employee's work "aggravated and probably combined with pre-existing condition, so as to be a substantial factor in bringing about the need for more intensive therapy and disability" (Spector October 11, 1996 Report at 6).  Dr. Spector based these conclusions on the obvious change in the pattern of the employee's asthma and the increased need for medication, explaining: "[Acord] is requiring oral steroids to maintain pulmonary functions as described before, or that are even less than he had prior to working in this environment." (Id.)

After reviewing the record as a whole, we find the employee has proven his claim by a preponderance of the evidence.  Although the defendants contend the employee embellished the frequency and extent of his exposure to toxic chemicals, the fact remains his condition became worse, to the point of addiction to steroids, during the period he worked for the defendants.  According to Dr. Spector, this was not significantly caused by exposure to non  work-related allergins such as exposure to cats or horses.  Based on the foregoing, we concluded the employee's claim is compensable.


It is undisputed the employee's condition was temporarily aggravated by his work.  Nevertheless, according to Dr. Hanley, the employee's condition may take up to two years to stabilize after the 1993 asthma injury (Hanley Depo. at 99-100).  Dr. Hanley also indicated, at his August 23, 1996 deposition, the employee apparently had not reached medical stability.


In short, we have found the employee's condition compensable.  The record is incomplete, however, as to benefits which should be paid.  Given our determination as to threshold issue of compensability, we urge the parties to privately resolve the issues concerning specific benefit entitlement.  If the parties are unable to resolve specific issues, they may submit additional evidence on these points for our review and determination. We reserve jurisdiction to resolve disputes.


ORDER

The employee's claim is found compensable.  We reserve jurisdiction to resolve disputes on any issues which are not resolved by the parties.


Dated at Fairbanks, Alaska this 24th day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown           


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici           


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Acord, employee / applicant; v. Arctic Slope Inspection Service / Ocean Technologies , employer; and Industrial Indemnity, insurer / defendants; Case No.9313311; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of July, 1997.

                             _________________________________

                              Lora J. Eddy, Clerk
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