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P.O. Box 25512







Juneau, Alaska 99802-5512PRIVATE 

HARRY BLANAS,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
9430189

KIMCO, INC.,
)

9329408



)

8102997


Employer,
)



)
AWCB Decision No. 97-0169


and
)



)
Filed with AWCB Anchorage

EAGLE PACIFIC INSURANCE,
)
July 28, 1997



)


Insurer,
)




)


and
)



)

ANCO INSULATION, INC.,
)

  (NOT INSURED) 
)



)


Employer,
)



)


and
)



)

ABER COMPANY, INC.,
)



)


Employer,
)



)


and
)



)

LIBERTY MUTUAL INS. COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We met at Anchorage, Alaska on July 16, 1997 to hear several procedural issues raised by Employee, and to consider Defendants' various petitions.
  Employee was present and represents himself.  Attorneys Burt Mason and Joseph Cooper appeared on behalf of Defendant KIMCO, Inc., and its insurer Eagle Pacific Insurance (KIMCO).  Attorney C. Alex Young appeared on behalf of ANCO Insulation, Inc., (ANCO) as well as Aber Company, Inc., and its insurer Liberty Mutual Insurance Company.


ISSUES

I.  Do we have jurisdiction over Employee's claim against ANCO?


II.  Are Employee's claims against Defendants barred by AS 23.30.015?


  A. Are Defendants' controversions of Employee's claim in bad faith or unsupported by the law or the facts?


  B.  If so, did that relieve Employee of the need to get Defendants' approval of his settlement with a third-party?


III.  Should we exclude Dr. Arora's medical opinion from evidence at the hearing on the merits due to KIMCO's failure to timely respond to Employee's interrogatories?


IV.  Should we exclude from the evidence at the hearing on the merits of Employee's claim the 1996 Consent Decree between the United States Environmental Protection Agency (EPA) and Tesoro Alaska Petroleum Company (Tesoro)?


V.  Should we continue the hearing on the merits scheduled for August 27, 1997 because Dr. Arora is not available to testify in person?  


SUMMARY OF THE EVIDENCE
I.  EMPLOYEE'S CLAIM AGAINST KIMCO


In January 1996 Employee filed a workers' compensation claim against the employers listed above as well as others.  He alleged his work in 1994 with KIMCO (Kenai Industrial Mechanical Company, Inc.) was his last employment before being diagnosed with asbestosis, and that he was exposed to asbestos in 1994 while working for KIMCO (Exhibit #9 to January 9, 1996 Application to Latent Occupational Injury Claim).  We assigned case number 9430189 to this claim.  


Also attached to the claim was a statement of earnings from the Social Security Administration (SSA) showing Employee worked for KIMCO in 1988 and 1989.  Employee's claim made a general allegation that he was exposed to asbestos over the years of employment as reflected in the SSA records.  (Count II of January 9, 1996 claim).  On February 2, 1996 we received KIMCO's Controversion Notice for injury date of "September - November 1994."  The reasons given by KIMCO for controverting Employee's claim was: 1) the illness did not arise out of or in the course and scope of employment with KIMCO; 2) the illness is barred by AS 23.30.110; and 3) his illness was not related to his employment nor was his condition aggravated by his employment.  On February 29, 1996 we received a Controversion Notice from KIMCO for a November 1, 1994 date of injury.  KIMCO realleged reasons number 1, 2 and 3 above as well as alleging that Employee's claim was barred by AS 23.30.105.


KIMCO answered Employee's claim on February 27, 1996 contending Employee was not exposed to asbestos while working for KIMCO, that his employment did not cause his condition, and his claim was barred for failure to timely give notice and file a claim.  On May 7, 1996 we received a third controversion from KIMCO for the November 1, 1994 date of injury.  It alleged the same four reasons as stated in the February 29, 1996 Controversion Notice,but it also stated:  "This controversion is specifically in reference to rating provided by Dr. Wilder on 4/3/96 received in our office on 4/26/96."


Lorie Shore, KIMCO's insurance adjuster, testified at the hearing regarding the three controversion notices she filed.  She testified that after receiving Employee's claim in January 1996 she spoke with Pam Eddy at KIMCO.  Eddy advised her that Employee was not exposed to asbestos during his 1994 employment.


Shore also testified she has handled other asbestosis claims.  In these cases, she has seen medical opinions which state it takes 10 to 15 years to develop asbestosis following exposure to asbestos.  Accordingly, she believed the employment with KIMCO could not be the cause of Employee's asbestosis.  
Shore testified that at the time she filed the first controversion the medical records available to her regarding Employee's condition consisted of:


1.  A Radiologist's Report dated January 31, 1989 in which Denise Farleigh, M.D., stated in part:  "There are prominent interstitial markings in this patient at both lung bases. The apices are clear.  The possibility of an active process in the right cariophrenic angle in the right lower lobe is raised;"


2.  A December 15, 1994 chart note from North Care; 


3.  A December 16, 1994 Radiologist Report from Anchorage Diagnostic Imaging Center, Inc.; 


4.  A March 20, 1995 chest x-ray report from Radiology Consultation;


5.  Hand-written notes from M. Grant, M.D., dated March 23, 1995 and March 30, 1995; and


6.  A May 10, 1995 letter from Norman Wilder, M.D., stating in part:  "I have reviewed . . . chest x-rays on him from January 31, 1989 compared to x-rays of December 15, 1994 and films of March 20, 1995.  These all show significant basilar interstitial prominence and probably some degree of pleural thickening, all consistent with asbestosis. . . ."


Defendants presented a copy of the First Amended Complaint which was filed in Superior Court on September 19, 1995 by multiple plaintiffs, including Employee, against multiple defendants who have been engaged in the mining, processing and/or manufacturing, sale and distribution of asbestos and asbestos-containing products.  This complaint was signed by a Texas attorney, Roger Worthington, and an Alaska attorney, James Forbes.


On March 13, 1996 KIMCO served interrogatories and an informal request for production upon Employee.  The interrogatories asked whether Employee had settled with any third-party.  On March 18, 1996 we received Employee's affidavit stating in part:  "I have not entered into a settlement agreement with any manufacturer of any asbestos, distributor of asbestos products or any company, person or entity, in regard to my exposure to asbestos related to my Workers' Compensation Claim."


On April 12, 1996 attorney Robert Rehbock filed an Entry of Appearance on Employee's behalf.  On April 30, 1996 Rehbock's office sent a letter to Forbes, the Alaska attorney in the third-party litigation, saying: "Enclosed please find the `Compromise and Release of all Claims . . .' for the Owens-Corning [Fiberglass] defendant in case no. 3AN-95-4555 Ci signed, with notarization of both Mr. and Mrs. Blanas and the Full and Final Release for W.R. Grace & Co.-Conn. signed by Mr. Blanas."  Employee testified at the hearing he did not notify Defendants of his involvement in the third-party lawsuit, nor did he get their oral or written approval to the settlements before he signed the papers.

II.  EMPLOYEE'S CLAIM AGAINST ANCO  


Employee testified he worked for ANCO from September to the middle of December 1993.  His claim alleges he was exposed to asbestos while working for ANCO.  (January 9, 1996 claim, Count II).  We assigned case number 9329408 to his claim against ANCO.


 Employee testified at the hearing his job with ANCO was in Robinson, Illinois.  He testified at the hearing he did not work for them at all in Alaska.  He was dispatched to the job by the local union in Kentucky.  (Blanas Dep. at pages 73-75).


ANCO filed a Controversion Notice dated July 25, 1996 contending Employee's claim is barred by AS 23.30.100 and AS 23.30.105; that the last injurious exposure rule is applicable; and "[t]reatment barred by Statute of Limitations contained in AS 23.30.095(a)."  


At hearing ANCO contended we have no jurisdiction over it because Employee's injury, if any, while employed by them did not arise in the course and scope of employment in Alaska.  They contend his claim is not compensable under the Alaska Workers' Compensation Act (Act) based on AS 23.30.011

III.  EMPLOYEE'S CLAIM AGAINST ABER


Employee claim alleges he was employed by Aber in 1969.  He alleged he was exposed to asbestos.  (January 9, 1996 claim, Count II, exhibit 11, p-5).  We assigned case number 8102997 to this claim.


Aber controverted Employee's claim on July 8, 1996 alleging the claim is barred by AS 23.30.110 and AS 23.30.105; the last injurious exposure rule is applicable to the claim; and "[t]reatment barred by status [sic] of limitations contained in AS 23.30.095(a)."

IV.  THE PARTIES' ARGUMENTS 


All three Defendants contend Employee's claims against them are barred by AS 23.30.015(h) because Employee settled with two of the defendants in his third-party litigation without their approval.  Employee contends their controversions of his claim based on the statute of limitations relieved him from the need to get their approval before settling with a third party.  He contends their controversions were in bad faith or unsupported.  He contends the insurers never assumed liability for payment of compensation; thus, they do not enjoy the benefits of AS 23.30.015.


Employee asserts KIMCO did not timely respond to the interrogatories he submitted to Dr. Arora. Therefore, he requests we exclude Dr. Arora's report from evidence when we hear the merits of his claim. KIMCO contends Employee improperly sent the interrogatories to Dr. Arora.  KIMCO contends it answered the appropriate portions of Employee's interrogatories on July 3, 1997, so there is no reason to exclude Dr. Arora's report.


KIMCO requests a continuance of the August hearing because Dr. Arora is not available to testify in person.  They argue Employee has attacked Dr. Arora's credibility, and it is necessary that we have the opportunity to observe his demeanor and body language when he testifies in order to judge his credibility.  KIMCO also requests that we exclude from evidence at the hearing on the merits of Employee's claim the documents Employee filed relating to the Consent Decree between Tesoro Refinery and the EPA.  KIMCO contends the allegations do not go to the issue of the handling of asbestos at the site, but rather the handling of paperwork related to the asbestos. In addition, KIMCO contends there is no showing that the allegations relate to activities which occurred while Employee was working for KIMCO at Tesoro.


FINDINGS OF FACT AND CONCLUSION 

I.  DO WE HAVE JURISDICTION OVER EMPLOYEE'S CLAIM AGAINST ANCO?


AS 23.30.395(13) defines an employer as "the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state."  


AS 23.30.011(a) provides in part:  


If an employee, while working outside the territorial limits of this state, suffers an injury on account of which the employee . . . would have been entitled to the benefits provided by this chapter had the injury occurred in this state, the employee . . . shall be entitled to the benefits provided by this chapter, if at the time of the injury


(1) the employee's employment is principally localized in this state;


(2) the employee is working under a contract of hire made in this state in employment not principally localized in any state;


(3) the employee is working under a contract of hire made in this state in employment principally localized in another state whose workers' compensation law is not applicable to the employee's employer; or


(4) the employee is working under a contract of hire made in this state for employment outside the United States and Canada.


Employee testified he was dispatched to work for ANCO by a local union hall in Kentucky.  He testified he worked for ANCO in Illinois.  He testified he never worked for ANCO in Alaska.  We find Employee presented no evidence that ANCO was doing business in Alaska.


We find Employee has not presented any evidence which would extend coverage under AS 23.30.011 of the Act to his employment in Illinois. We find Employee's employment with ANCO was not principally localized in this state.  We find Employee was not working under a contract of hire made in this state.  Under AS 23.30.395(13) we find ANCO is not an employer for purposes of Employee's claim. Accordingly, we conclude we do not have jurisdiction over ANCO in connection with Employee's claim.  We will deny and dismiss Employee's claim against ANCO.  We will cancel the hearing scheduled on Employee's claim against ANCO.

II.  ARE EMPLOYEE'S CLAIMS BARRED UNDER AS 23.30.015?


AS 23.30.015 provides in pertinent part:


(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the employee need not elect whether to receive compensation or to recover damages from the third person.


. . . .


(h) If compromise with a third person is made by the person entitled to compensation or the representative of that person for an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval.

(Emphasis added.)


We have previously found that the purpose of section 15(h) is to assure the employer's third-person reimbursement rights are protected against imprudent settlement by an employee.  Larson v. Litwin Corp, et. al, AWCB Decision No. 87-0036  (February 2, 1987).  This is consistent with the general principle that the employer "needs to be protected from improvident dispositions of third party rights by employees."  2A A. Larson, The Law of Workmen's Com​pensation Sec. 74.17, p. 14-428 (1996).  "[T]he underlying purpose of this section [section 15] is to prevent an injured employee from obtaining a double recovery."  Williams v. Utility Equipment, Inc., 837 P.2d 111 (Alaska 1992).


In Larson we did an extensive analysis of AS 23.30.015.  We concluded that subsection 15(h) should be interpreted to apply whether or not compensation payments have been paid or awarded.
  Larson, AWCB Decision No.87-0036 at 13.  A similar conclusion was reached in Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 112 S. Ct. 2589 (1992), in which the Supreme Court affirmed the Fifth Circuit's decision interpreting section 33(g)(1) of the Longshore and Harbor Workers' Act.  The Fifth Circuit ruled it was immaterial whether the employee was receiving benefits at the time of the third-party settlement, since he became a "person entitled to compensation" at the moment the right to recovery vested.  We find the Act has similar wording in section 15(h) as it refers to "the person entitled to compensation."


We find this case is unusual because Employee sued multiple parties who were involved in the manufacture and distribution of asbestos and fiberglass.  Employee has only settled with two of the third-party defendants.  Employee seems to assert an apportionment argument.


In Williams, 837 P.2d 1112, 1117-18 the court ruled that an injured worker has the right to retain any third-party recovery until all third-party claims are resolved.  We find Williams is not applicable to this case.  First, although Williams involves a settlement with two of several third-parties, it appears the employee obtained the employer's approval of the settlements.  Second, the issue in Williams was the priority of the liens for the employee's attorney's fees and the workers' compensation benefits on the settlement proceeds from the multi-defendant, third-party litigation.  In this case the issue is Employee's right to pursue a workers' compensation claim after settling with two of the third-party defendants without the employers' approval.   


In Forest v. Safeway Stores, Inc. 830 P.2d 778 (Alaska 1992), the court ruled that an injured worker's claim was not barred by subsection 15(h) because the employer's interest in the third party claim only extended to the physician's negligent aggravation, if any, of the original work-related injury.  The employer was clearly solely responsible for the original work-related injury.  We find Forest is not applicable to this case because we are not concerned with a third-party's aggravation of a work-related injury.  Instead, multiple third parties are alleged to have caused Employee's injury for which compensation is sought.  See Id. at 781.


We find evidence was produced that Owens-Corning provided the asbestos that was used at the job sites where Employee worked for KIMCO and Aber.  (Blanas Dep. pp. 58, 109, 150-51, 155-56, 164.)  We find AS 23.30.015(h) refers to a settlement with "a" third party.  We find Owens-Corning is a third-party.  We find Employee settled with Owens-Corning for an amount less than the compensation to which he would be entitled.
  Thus, we conclude that AS 23.30.015(h) will bar employee's claim unless there is some exception or reason it should not apply.


Employee seems to contend that because Defendants controverted his claim based on the statute of limitations, he was free to settle with a third-party without their permission and still pursue his claim.  


In Rainwater v. Pingo Corp., AWCB Decision No. 88-0368  (December 23, 1988) the employee had been injured in the course and scope of employment. After paying benefits for a period of time, the employer controverted the employee's right to compensation.  Eventually Rainwater settled with a third party without the employer's consent.  In that case, Rainwater cited the controversion as justification for not getting the employer's agreement.  We ruled:  "[S]ubsection 15(h) does not distinguish between the compromise of a third-person lawsuit based on whether or not the employer has paid compensation benefits." Rainwater at 7.


We find no "controversion" exception in AS 23.30.015. We find the statute is clear.  It applies to employees who are  "entitled" to benefits, not necessarily those receiving benefits.  We see no reason not to apply the statute as written.  We find we lack authority to extend or modify a statute.  See Tipton v. ARCO Alaska, Inc., 922 P.2d 910 (Alaska 1996); Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994); Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 72 (Alaska 1993).  We find section 15 makes no exception for controverted cases.


Employee also alleges Defendants' controversions based on the statute of limitations are in bad faith or unsupported.  It appears he contends a bad faith or unsupported controversion relieves him of the need to get Defendants' approval of his third-party settlement.


In Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), the court stated:  


For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find the claimant is not entitled to benefits. . . .  the only satisfactory excuse for delay in payment of disability benefits, whether prior to or subsequent to an award, is genuine doubt from a medical or legal standpoint as to liability for benefits.


We find that deciding that a controversion was not filed in good faith, is not the same as finding the controversion was filed in bad faith.  See Stafford v. Westchester Fire Insurance Company of N.Y., Inc., 526 P.2d 37 (Alaska 1974); overruled on other grounds by Cooper v. Argonaut Ins. Co., 556 P.2d 525 (Alaska 1976).  Even if the controversion was not filed in good faith, the only thing we can do is to award the employee additional compensation under AS 23.30.155 on the compensation controverted. Harp, 831 P.2d at 358. 


Another remedy for a bad faith controversion is the employee gains the right to sue the insurer for its tortious conduct.  Stafford, 526 P.2d at 43.  However, we are not the proper forum for determinations regarding bad faith conduct; that is for the court to decide.  Therefore, we make no findings regarding this issue.
    We have already found AS 23.30.015 applies whether or not a claim is controverted.  For the same reason, we find the filing of a controversion, even if bad faith, would not affect the employee's obligations under AS 23.30.015.


Although we have found no justification for Employee's failure to get Defendants' approval of his third-party settlement and thus AS 23.30.015 bars his claims, we are sympathetic to his plight.  Like many others, he is ill served by our system because it is not designed for a person whose alleged occupational illness is the result of multiple exposures with various employers over the course of many years.  Although the legislature attempted to remedy the problem with the 1988 amendment of AS 23.30.155(d), it does not always solve the problem.  Furthermore, Employee failed to take advantage of the potential solution provided by AS 23.30.155(d) and bring the issue of KIMCO's refusal to pay to us for a determination of liability.


If Employee had been representing himself throughout the claim and had no knowledge of AS 23.30.015(h), it would be quite appealing to try to fashion a remedy for his situation.  However, we find Employee was well aware of section 15(h) before he settled with a third party.  First, KIMCO put him on notice of section 15(h) with the interrogatories and request for production.


Second, we find Employee had his own insulation business, Blanas Insulation Company. We find as an employer, he was involved in workers' compensation claims and third-party litigation.  He had actual knowledge of the effect of a settlement with a third party on a workers' compensation claim because he was a party to Larson, AWCB Decision No. 87-0036.  As the employer, he sought dismissal of Larson's claim under AS 23.30.015(h), and received a copy of our February 3, 1987 decision and order.


Finally, we find that at the time Employee finalized and signed the settlement with the third parties, he was represented by an Alaska attorney who is well versed in the Act and has appeared numerous times before us.  Despite his representation by an attorney and the attorney's knowledge of the third-party settlements, Employee did not even seek Defendants' approval of the third party settlement.


Based on our decision that AS 23.30.015(h) bars Employee's claims, we find no reason to address the remaining issues raised by the parties.  Because we have found Employee's claims barred by AS 23.30.015(h,) we will deny and dismiss his claims.
  We will cancel the hearing set for August 1997 on these claims. 


ORDER

1.  Employee's claim against Anco is denied and dismissed because we lack jurisdiction over the employer.


2.  Employee's claims against Aber and KIMCO are barred by AS 23.30.015(h), and are denied and dismissed.


3.  All hearings or prehearings scheduled with the three-named Defendants in this decision are cancelled.


Dated at Anchorage, Alaska this 28th day of July, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ Philip E. Ulmer            


Philip E. Ulmer, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harry Blanas, employee/applicant; v. KIMCO, Inc., employer and Eagle Pacific Insurance Company, insurer/defendants; Case No. 9430189; Anco Insulation, Inc. (Not Insured), employer/defendant; Case No. 9329408; Aber Company, Inc., employer and Liberty Mutual Ins. Company, insurer/defendants, Case No. 8102997; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of July, 1997.



_________________________________



Brady D. Jackson, III, Clerk

SNO

Dissent of Board Member Baffone:


I respectfully dissent from the majority's opinion issued July 28, 1997 finding AS 23.30.015(h) bars Employee's claim.


I find a class-action lawsuit is not covered by AS 23.30.015.  I find the legislature did not contemplate a class action lawsuit against multiple defendants in adopting AS 23.30.015.  AS 23.30.015(a) states in part:  "If . . . the person entitled to the compensation believes that a third person other than the employer or fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover from the third-person.  (Emphasis added.)  


I find a person involved in a class-action lawsuit has little control over the course of the litigation.  If all the other class-action plaintiffs are settling with a defendant, the injured worker cannot force the case to a trial.  It is pointless to require the injured worker to seek the employer's approval.  Also, the attorney representing the injured worker in the class-action lawsuit may be unfamiliar with the Alaska Workers' Compensation Act, and the worker may not have an attorney representing him or her in the workers' compensation claim.  The injured worker will not be aware of the effect of AS 23.30.015 in accepting a settlement in the class action lawsuit.


In addition, I find a literal reading of AS 23.30.015(h) prevents us from making a determination at this time on whether it bars Employee's claim.  Under AS 23.30.015(h) the Board must find that the employee has settled for an "amount less than the compensation to which the person . . . would be entitled. . . ."  If the legislature had intended subsection 15(h) to be an absolute bar as Defendants argue, they would not have included this language.  To give meaning to each word in the statute, I find it is necessary to wait until we hear the merits of Employee's claim and decided the amount of compensation to which he is entitled.


Dated at Anchorage, Alaska this 8th day of August, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Valerie Baffone 


Valerie Baffone, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Dissent to Decision and Order No. 97-0169 in the matter of Harry Blanas, employee/applicant; v. KIMCO, Inc., employer and Eagle Pacific Insurance Company, insurer/defendants; Case No. 9430189; Anco Insulation, Inc. (Not Insured), employer/defendant; Case No. 9329408; Aber Company, Inc., employer and Liberty Mutual Ins. Company, insurer/defendants, Case No. 8102997; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 1997.



Brady D. Jackson, III, Clerk

SNO

�








     �The hearing was before a three-member panel, and the three panel members discussed the evidence and deliberated together.  However, labor representative Valerie Baffone was unavailable to review and agree with, or dissent from, this written decision and order.  Her opinion will be issued separately at a later date.   


     �Employee argued that because the insurers had never made payments under AS 23.30.015(i), the insurers do not enjoy any subrogation rights.  This may be true, but it makes no difference as far as subsection 15(h) barring his claim.  First, subsection 15(i) merely means an employee would have to repay the employer from the third-party recovery the benefits the employer had paid; the insurer could not claim any of the money from a third-party settlement.  Second, the employer could still assert AS 23.30.015(h) as a bar to the employee's claim.  We find the employers in this case, as well as their insurers, are represented by attorneys so subsection 15(i) is irrelevant.


     �Assuming Employee's claim is compensable, he would be entitled to medical benefits and time-loss or disability benefits.  Employee testified the third-party settlement amount was insufficient to pay his medical bills.  Clearly, it is less than the amount he would be entitled to for medical benefits and disability benefits. 


     �Even if we were to consider the bad faith allegations, we would find at least one valid ground for each controversion.  Aber alleged the last injurious exposure rule, and the statute of limitations in sections 95(a), 100 and 105 of the Act.  We note Employee alleged in his claim that he "worked with and/or around asbestos containing materials for all the above captioned employers/defendants as indicated in the records [attached]." The records attached to Employee's claim show he worked for other defendants following his 1969 employment with Aber.  It appears Aber's controversion was valid based on the last injurious exposure rule.


	KIMCO controverted Employee's claim for his alleged 1994 exposure.  We do not find a controversion for Employee's alleged 1989 exposure. All three controversions allege the same reasons for denying his claim; that is, AS 23.30.100 and AS 23.30.105 bar the claim and the injury did not arise in the course and scope of employment nor did the employment aggravate his condition.  Shore testified she contacted KIMCO, and Eddy informed her there was no asbestos on the job in 1994.  This testimony would be evidence which would rebut the presumption of compensability.  If Employee had not presented any rebutting evidence, Eddy's  testimony would support a finding of no exposure to asbestos at the 1994 KIMCO job.  See Harp at 358.  Thus, it appears KIMCO had a valid ground for the controversions.


     �Although Employee's claims are barred, we note there is authority that, if his alleged exposure is a cause of his death, his widow's claim for death benefits may not be barred by the third-party settlement even though she signed the third-party settlement documents.  Ingalls Shipbldg., Inc. v. Director, Office of Workers' Comp. Programs, 65 F.3d 460 (5th Cir. 1995); contra Cretan v. Bethlehem Steel Corp, 1 F.3d 843(9th Cir. 1993), cert denied, 114 S.Ct. 2705 (1994).





