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)








)
Filed with AWCB Anchorage



and




)
August 8, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the employer's petition to dismiss the employee's  claim on March 25, 1997, in Anchorage, Alaska.  The employee was present and represented himself.  The employer and insurer were represented by attorney James E. Hutchins.  With the issuance of Kolkman v. Green Creek Mining, Co., ___ P.2d ___, Op. No. 4808 (Alaska, April 18, 1997); and Cogger v. Anchor House, ___ P.2d ___, Op. No. 4809 (Alaska, April 18, 1997), the record was reopened because those cases could have a bearing on this case, and the parties were directed to brief the issues raised in them.  The record closed again on June 26, 1997 when the briefs were to be filed.


ISSUE

1. Whether the employee's claim should be barred under

 AS 23.30.100.


2. Whether the employee's claim should be barred under

 AS 23.30.105.


SUMMARY OF THE EVIDENCE


In July 1993, the employee took a temporary job with the employer.  (Henry's dep. at 29-30).  From July 24 to the end of August of 1993, he worked as a pile driver or "rigger" on the North Slope (Id. at 30).  His crew installed cylinders in the ground for use as vertical supports for the oil lines.  (Id. at 30, 33-38).  He would use a 25-pound maul to align the cylinders with predrilled holes.  (Id. at 50).  He also testified  that he would pick up tools on the project, grease and oil equipment, and stand on top of large cylinders as they were lowered into the ground.  (Id. at 48, 54-55).


The employee testified that during his last two weeks on the North Slope job, he would talk with co-worker on the project about his back condition, David Clark. (Id. at 63, 79). He testified that "a time or two I told him [Donald Dennis, his foreman], well, I don't feel too good today, you know."  (Id. at 64). According to the employee, he told him that [he] was seeing a chiropractor, [and the chiropractor] told me it was just a sprained back."  (Id. at 64).


After returning from the North Slope, the employee saw Frank Rothgery, D.C., for two visits.  (Id. at 70-71).  The employee testified that Dr. Rothgery caused a substantial worsening of his back pain.  (Id. at 71).


By the end of August 1993, the employee began working with Marine Solutions as a diving tender.  (Id. at 31, 81).  While working for Marine Solutions, the employee would cut large pieces of sheet steel with a torch and grinder and prepare other materials for the project.  (Id.a 32).


In September 1993, the employee went to Samuel H. Schurig, D.O., for treatment.  (Id. at 87).  Dr. Schurig told the employee he had a degenerative back condition which may have been aggravated by his work in the wood business he previously owned.  (Id. at 87-88).  After meeting with Dr. Schurig, the employee concluded that Dr. Rothgery, his former chiropractor, actually caused his back problem and he attempted to retain legal representation to bring a malpractice action against Dr. Rothgery.  (Id. at 88-90).


In October 1993, the employee returned to work on a second project for Marine Solutions which included carrying gear, and moving four hundred pound steel bars with a hand lever.  (Id. at 81-82, 85).  


After ending his employment with Marine Solutions, the employee saw John Godersky, M.D., and eventually underwent back surgery for a ruptured disc.  (Id. at 92-93).  The employee spent the rest of 1993 and first half of 1994 recovering from the back surgery before he returned to work in the summer of 1994.  (Id. at 94-95).


The employee testified that between 1993 and 1994, he started thinking he should pursue a workers' compensation claim instead of a malpractice case against Dr. Rothgery.  (Id. at 89-90).  The employee elected not to bring a claim against Marine Solutions for his back condition because he did not want to get "blackballed" from diving.  (Id. at 93).


On April 4, 1995, the employee filed a Report of Injury or Illness for the time he worked for the employer stating that "progressive aggravation (Repetition) of movement: twisting and lifting" caused his back problems and his resulting need for surgery.  The employer stated on the Report that it had no record or information regarding Mr. Henry's injury while working for it in July and August 1993.


On July 23, 1996, the employee filed an Application of Adjustment of Claim against the employer.


At the hearing, the employee testified he stated to Donald Dennis, his foreman, that his back was bothering him.  He told Mr. Dennis that a chiropractor he had been seeing for a pre-existing back problem, diagnosed a back sprain. The employee acknowledged that he did not tell Mr. Dennis that he had injured himself on the job.  He also testified that be began to believe there may be a relationship between his back problems and his work with the employer when he discussed the question with Dr. Schurig in September and October 1993.    


Also testifying at the hearing was David Clark, the employee's co-worker when he worked for the employer.  He stated that he heard the employee tell Mr. Dennis that his back problems were getting worse and he was losing sleep because of it.  Mr. Clark testified that the employee voiced complaints about his back consistently during the entire time they worked together, which was during approximately the last four weeks of the job.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Whether the employee's claim is barred by AS 23.30.100.



AS 23.30.100 provides pertinent part:



(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.



(b) The notice shall be in writing, . . .


. . . .



(d)  Failure to give notice does not bar a claim under 
this chapter


  
(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

  

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;



(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The first question is whether the employee filed a timely written notice of injury.  In Cogger, the supreme court stated in this regard:  "For reasons of clarity and fairness we hold that the thirty-day period can begin no earlier than when a compensable event first occurs.  However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin."  (Id. at 3).  While the employee stated in his brief filed on June 6, 1997, that he did not have knowledge of the relationship between his back condition and his working for the employer in 1993, we find the facts show otherwise. The employee testified that he felt his back becoming more painful day by day as he continued to do physically demanding work in July and August 1993.  By the end of August he had incurred medical expenses to see Dr. Rothgery for his back problems. We find that was a compensable event. (Id.).  Consequently, written notice of injury should have been given within 30 days of that time.  Because the employee did not give the employer a written notice of his injury until April 4, 1995, his claim is barred unless it comes under one of the exceptions set forth in AS 23.30.100(d).


Subsection 100(d)(1) provides that the written notice requirement can be dispensed with if two things occur in conjunction with each other.  First, an agent in charge of the employer's business in the place where the injury occurred has to have knowledge of the injury.  Second, the employer must not have been  prejudiced by the failure to give the written notice.  


The first question to resolve, therefore, is whether the employer had knowledge of the employee's injury or an aggravation of a pre-existing condition in July and August 1993.  


In State v. Moore, 706 P.2d 311, 312 (Alaska 1985), the court added a third requirement to the two-part test provided for under AS 23.30.100(d)(1).  It held that not only did an employer have to have knowledge of the employee's injury, but it also had to have knowledge of the work-relatedness of the injury.  However, in the recent case of Kolkman v. Greens Creek Mining Co., ___ P2d ___,Op. No. 4808, at 5 (Alaska, April 18, 1997), the court disapproved of this requirement stating:



[T]he statute provides that failure to give notice will not be a bar where the employer has knowledge of the injury and has not been prejudiced by failure to receive notice.  State v. Moore infers an additional requirement - that the employer must have, in addition to knowledge of the injury, knowledge of the work-relatedness of the injury.  Adding the requirement of the work-relatedness has a great potential to lead to injustice, for several reasons.


. . . .



For all of these reasons, to the extent that State v. Moore, may be read to have accepted the additional requirement of the employer's knowledge of the work-relatedness of the injury in determining whether the exception of AS 23.30.100(d)(1) applies, we disapprove that case.


In this case, we first find that Mr. Dennis, as the employer's  foreman/supervisor, and not just a co-worker
, was the employer's in-charge agent on the North Slope during the time in question.  As a foreman, Mr. Dennis had the authority to tell the employee what, when, and how to do his work.  He would also be the person the employee would report injuries to.  The employer does not dispute these facts.  We find the employee told his foreman that at various times since starting on the job, his back was bothering him more and more and he was not feeling very well because of it.  We also find that he also mentioned to his foreman that the chiropractor who was treating him for a pre-existing back problem, diagnosed a back sprain.  Mr. Clark testified that he heard the employee tell Mr. Dennis that his back problems were getting worse and he was losing sleep because of it.  Based on these findings, we conclude the employee did present to his foreman sufficient information to give him actual "knowledge" that the employee suffered a new injury or an aggravation of a pre-existing condition in July and August 1993.  


Concluding that an employer's agent had actual knowledge of the employee's injury is not, in itself, enough to exempt the employee from the written notice requirement. In addition, the employer's actual knowledge must be so untimely as to be prejudicial. Cogger at 5.


In one case, Tinker v. Veco, Inc., 913 P.2d 488, 492 (Alaska 1996), the court established one standard by which prejudice should be measured.  It stated:



To evaluate whether Tinker's failure to submit written notice prejudiced his employer, we must first ask whether this written notification would have informed Veco of anything about which Tinker had not already told [the employer's agents].  If a legally sufficient written notification would have only duplicated the same information Tinker already had communicated verbally to Veco through its in-charge agents, it would require an exceptional set of circumstances for this difference in the form by which the information was conveyed to prejudice the employer.


If the employee had filed a written notice of injury in 1993, he would have had to state, besides basic general information, specifically two things: (1) the type of injury and body part affected, and (2) a description of how the injury happened.  As noted previously, the employee advised his foreman that his back was hurting, and with the passage of time, his condition was getting progressively worse. The employee did not, however, describe for his foreman just how the injury happened.  Because of this failure, the employer's agent did not receive the same information the employee would have been required to put down on a written notice of injury form, we conclude the employer was prejudiced under the standard set forth by the court in Tinker.


We also find the employer was prejudiced in yet another way.

The Alaska Supreme Court recently held in Dafermo v. Municipality of Anchorage, ___ P.2d ___, Op. No 4836, at 5, (Alaska, June 20, 1997):



Timely written notice of an injury is required because it lets the employer provide immediate medical diagnosis and treatment to minimize  the seriousness of the injury, and because it facilitates the earliest possible investigation of the facts surrounding the injury.  State v. Moore, 706 P.2d 311, 312 (Alaska 1985); Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974); Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).  A failure to provide timely notice that impedes either of these two objectives prejudices the employer.  (Emphasis added).


The first question is, therefore, whether the written notice the employee actual gave the employer on April 4, 1995 was so untimely that it impeded the employer from providing immediate medical diagnosis and treatment to the employee.  We find, based on our own knowledge, experience, and observations, that if the employer had notice of the employee's back condition in July or August 1993, it could have done a number of things to benefit the employee's condition. For one thing, immediate diagnosis and treatment by a physician could have resulted in taking the employee off work and initiating conservative treatment so that instead of his condition getting any worse it could have improved.  If conservative treatment was successful, the employee very well may not have had to undergo surgery like he did at the end of 1993.  Likewise, we find the employer could have reduced the chances of further injury by having a physician modifying the employee's work conditions by limiting the type and amount of his work activities.  This too could have negated the need for back surgery at a later date. With the involvement of a physician, vocational rehabilitation, if appropriate, could have been undertaken early.  It is also important to note that during those two years a number of things had happened to alter the employee's back condition from what it had been in July and August 1993.  These events made it impossible for the employer in 1995 to have the employee's condition, as it existed in 1993, diagnosed and treated. For example, the employee underwent chiropractic treatments which, in his eyes, as least, caused a substantial worsening of his back pain, he underwent back surgery by the end of 1993, and he work numerous jobs that could have injured his back even further.  


Based on these findings, we conclude that by not filing a timely written notice of injury until April 1995, the employee severely impeded the employer's ability to provide "immediate medical diagnosis and treatment to minimize the seriousness of the possible injury."


Next, is the question of whether the failure to provide timely written notice impeded the employer's ability to investigate the facts surrounding the alleged injury.  We find, based on our own knowledge, experience, and observations, that it would be nearly impossible for the employer in April 1995 to ascertain what exactly transpired with the employee's back condition on the North Slope in July and August 1993.  We find that if there were other witnesses, they either could not be found (as is in the case of Mr. Dennis) or their memories would have become clouded by the passage of time.  As noted above, there were a number of intervening factors between 1993 and 1995 that could have effected the employee's back condition which the employer could not investigated in April 1995. If timely written notice had been given, the employer could have obtained the testimony of witnesses, investigated the facts surrounding the claim, and not have had to concern itself with what happened to the employee's back condition after August 1993.  Based on these findings, we find the employee's failure to give timely notice to the employer severely impeded it from carrying out the earliest possible investigation of the facts surrounding the injury.


Because we have found the employee's failure to give timely written notice of his injury has impeded both the employer's ability to provide immediate medical diagnosis and treatment, and also to investigate the facts surrounding the injury at the earliest possible time, we find the employer has been prejudiced under AS 23.30.100(d)(1).  As held in Dafermo: "A failure to provide timely written notice that impedes either of these two objectives prejudices the employer."  Accordingly, we also conclude the employee's failure to give timely written notice of injury cannot be excused under AS 23.30.100(d)(1).


The next question is whether the employee's failure to give written notice is excusable under AS 23.30.100(d)(2), which provides that such failure may be excused if we find that for some "satisfactory reason" notice could not be given.  From a review of the record, we find the employee has offered no such satisfactory explanation.  He testified that he was constantly aware of his back condition in July and August 1993.  We find that he discussed his problems with his foreman and a co-worker. We find the employee sought medical treatment from numerous physicians after ending his work with the employer on August 31, 1993.  As we held above, a "compensable event" had occurred by August 31, 1993, because he had knowledge of his injury and its work-relatedness by this time. We find the employee has produced no evidence indicating that there was any reasonable explanation for not giving the required written notice.  Further, we find nothing that might indicate the employee suffered from a latent defect preventing him from giving the proper notice.  Based on these findings, we conclude that untimely written notice in this case is not excused under AS 23.30.100(d)(2).


Because the employee failed to give the employer timely written notice of injury required under AS 23.30.100(a) and (b), and this failure cannot be excused under AS 23.30.100(d), we conclude that his claimed is barred and must be denied and dismissed.


II. Whether the employee's claim is barred under AS 23.30.105.


AS 23.30.105(a) provides in pertinent part:



The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement . . . .


We find from the record that the employee knew he injured his back by August 31, 1993 and he filed an Application for Adjustment of Claim on July 23, 1996.  Since this is a period of nearly three years, the employee's claim is barred unless he did not have requisite knowledge two years before filing his application.  As noted previously, the employee had knowledge of the nature of his disability and its relation to the work he was doing for the employer by August 31, 1993. We find that notwithstanding this knowledge, the employee waited until July 23, 1996, three years after the alleged injury occurred, to file a claim for compensation.  Also, as previously noted, we find the employee did not suffer from a latent injury.  Based on these facts, we find the employee had the requisite knowledge by August 31, 1993.  Accordingly, we conclude that because the employee did not file his Application until August 31, 1995, his claim must be denied and dismissed.


ORDER

1. The employer's petition to dismiss the employee's claim under AS 23.30.100 is granted and the employee's claim is denied and dismissed.


2. The employer's petition to dismiss the employee's claim under AS 23.30.105 is granted and the employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of August, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mikel L. Henry, employee / respondent; v. Sandstrom & Sons, Inc. , employer; and Alaska National Insurance Co., insurer / petitioners; Case No.9329386; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 1997.



_________________________________



Trisha L. Bruesch, Clerk
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�








     �Board member, Patricia A. Vollendorf, was one of the panel members hearing this case.  On July 23, 1997, Ms. Vollendorf was replaced on board by the governor and could no longer take action in the case.  However, AS 23.30.055(f) provides:  "Two members of a panel constitute a quorum for hearing claims and the action taken by a quorum of a panel is considered the action of the full board."  S.T. Hagedorn, another panel member hearing the case, will not be available to take action on the case until he returns to the United States on August 5, 1997.


     � Subsection (d)(3) is not at issue in this case since the record reflects that the notice defense under AS 23.30.100 was raised in the employer's Answer and is being raised at this, the first hearing.


     � This holding was affirmed by the court on the same day in Cogger.


     � A supervisor is an agent of an employer.  See Cogger, at 4.





