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We heard applicant's claim at Juneau, Alaska on August 5, 1997.  Applicant was present and represented by attorney Paul Hoffman.  Attorney Michael Barcott represents Defendants.  The record closed at the end of the oral hearing.


ISSUES
1.
Were Defendants' actions a cause of Employee's death?

2.
Was it appropriate for the Rehabilitation Administrator (RA) to approve the vocational rehabilitation plan?

3.
If the RA's approval was incorrect, is Employee entitled to temporary or permanent total disability benefits?

4.
Did Defendants unfairly and frivolously controvert Employee's claim?

5.
Is Applicant entitled to an award for medical expenses?

6.
Should we award attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee sustained a work-related back injury in October 1982.  Since then, we have decided numerous disputes between the parties,
 and this case is the subject of three Alaska Supreme Court opinions.  A review of all the previous decisions is helpful to fully understand this claim.  However, we will briefly summarize only those decisions of primary importance which relate to the issues presented at the most recent hearing.


Employee had back surgery in 1975 (L5-S1 diskectomy), 1976 (L4-5 laminectomy and diskectomy) and 1983 (laminectomy).  For the 1983 surgery, Employee changed physicians to Thomas J. Miskovsky, M.D.  He assisted in the third surgery and became Employee's treating physician.  The  payment of his medical care was controverted by Defendants because 1) Employee changed treating physicians without Defendants' or our approval; 2) Employee breached his agreement not to change medical providers before undergoing an examination by Defendants' physician; and 3) Employee violated AS 23.30.095(a)-(e). 


  In  Sulkosky v. Morrison-Knudsen, AWCB Decision No. 83-0231 at 5 (August 26, 1983), we found: 


[E]mployer no longer claims that employee did not have the right to change doctors without permission or that employee violated AS 23.30.095.  Employer asserts simply that employee breached an agreement to see its examiner before proceeding with surgery. . . .  Employer proposes that the appropriate sanction for employee's breach . . . is to require employee to pay for the surgery and associated expenses.  Employer concedes its proposed sanction does not fit nicely into the statutory scheme . . .


We concluded the law did not permit the forfeiture of medical benefits.  We denied Defendants' request.  We found the surgery was reasonable and necessary, and ordered Defendants to pay for the medical treatment.  Id. at 5 - 6.


In that same decision, we found Defendants knew of Employee's injury and disability on the day of the injury, October 24, 1982, and did not controvert the payment of compensation, but did not begin paying compensation until December 22, 1982.  We stated: "Employer presented no conditions beyond its control for failure to make prompt payments."  We awarded Employee additional compensation (a penalty) of 20% under former AS 23.30.155(e).  Id. at 7.


In 1985 Dr. Miskovsky recommended a fourth surgery.  Defendants refused to pay for the surgery, and had Employee examined by their choice of physician, who recommended against surgery.  The issue of surgery remained pending for many months.  Eventually, Employee decided not to have surgery.


In April 1985 Employee was referred for vocational rehabilitation.  On April 21, 1986, Dr. Miskovsky completed a physical capacities evaluation.  He indicated Employee could sit 0-1/2 hours, stand 0-1/2 hours, and walk 1/2 hour without a break.  He indicated Employee could sit three hours, stand two hours and walk three hours with breaks.  Lifting was limited to 20 pounds.  Dr. Miskovsky indicated only sedentary work appeared to be suitable for Employee.  Even then, Employee would have to alternate sitting, standing, and walking; he might have to lie down on occasion during an eight-hour workday.  Sulkosky v. Morrison-Knudsen, AWCB Decision No. 88-0114 at 2 (May 3, 1988).


Employee dropped out of high school halfway through his junior year. He worked for two years as a logger, then he was a heavy equipment operator or truck driver for many years.  His compensation rate of $942 was based on earnings of $76,350.  Id. at 1.  


Testing in 1985 revealed Employee's overall achievement level was at the 12th grade level, with sixth grade spelling and seventh grade arithmetic levels.  The Career Assessment Inventory determined he had a strong dislike for school subjects.  A work sampling evaluation indicated Employee was unfamiliar with fractions, decimals and percentages.  He scored in the fourth percentile in both reading and arithmetic.  Compared to hourly production workers, he scored in the lowest percentile for arm, hand and finger dexterity.  He was easily distracted and had difficulty following oral instructions.  Id. at 2 - 3.   


In the summary of the evidence in our May 3, 1988 decision
 at page 3, we reviewed the evidence regarding retraining efforts in 1986:


On 15 August 1986 Employee agreed to participate in a 42-week voc rehab plan . . . . The plan called for Employee to enroll in the transportation traffic technician (TTT) course . . . .  The school is from 8:00 a.m. to 3:00 p.m., Monday through Friday.  This course was to train Employee for employment as a rate clerk, traffic clerk, or dispatcher.  Employee signed the plan . . . .  In the space provided for comments, Employee noted:  "Will start program.  My physical limitations won't let me be there 8 hours per day."  On 14 August 1986 Dr. Miskovsky signed the on-site job analyses for rate clerk, traffic clerk, and dispatcher but noted on each that he doubted Employee would be able to work on a "continuous basis without surgery." 


Employee did not attend school full-time.  Dr. Miskovsky limited Employee's participation to one-half time and recommended surgery.  The RA held a conference in May 1987.  In his June 25, 1987 decision, the RA concluded Employee's efforts at school were "less than aggressive," and that Dr. Miskovsky's one-half time attendance limitation was not based on objective findings.  The RA again affirmed approval of the plan with Employee to gradually increase attendance.  Id. at 4-5. 


Employee contended the plan was inappropriate because it would not lead to suitable gainful employment (SGE); it would lead to jobs that paid only $13,000 to $16,000 per year.  With an average weekly wage (AWW) of $1,468.27, there was a substantial difference in pre- and post-injury earnings.  In his June 25, 1987 decision, the RA cited the definition of SGE as it existed in 1982 in former AS 23.30.265(28)
 (amended SLA 1983, ch. 70; repealed SLA 1988, ch. 79).  The RA concluded at page 8:


It is not required that the employer match the average weekly wage . . . .  The employer is required to reasonably demonstrate that the vocational services provided will indeed result in a wage earning capacity as nearly as possible to the average weekly wage . . . .  [T]he employer [argues this] . . . is the best possible option for a wage earning capacity for Mr. Sulkosky.  Further the employer has stated that they would welcome any alternative . . . plan resulting in a higher wage . . . .  The employee has not presented any viable alternative . . . .


Employee timely requested our review of the RA's December 11, 1986 and June 25, 1987 decisions.
  On July 17, 1987 Defendants controverted Employee's disability benefits because Employee was not attending the retraining program as ordered by the RA.  (July 17, 1987 Controversion Notice.)  Employee returned to school, but was terminated by the school on October 6, 1987 "due to lack of progress, inconsistent attendance, and in consideration of other program participants."  (AWCB Decision No. 88-0114 at 5.)


On October 19, 1987 Defendants controverted Employee's medical care provided by Scott L. Havsy, D.O., contending "Claimant has made an unreasonable change of physicians."  Later, in a Controversion Notice dated November 23, 1987, Defendants again controverted TTD benefits "while employee fails to properly pursue rehabilitation."


After a hearing in April 1988, we found Employee was in the "odd-lot category" and entitled to permanent total disability (PTD) benefits.  We found Employee could not work eight hours a day, part-time work in the field of his retraining was not available, and his limited mental and physical capabilities meant he would be likely to find only casual and intermittent work.  Id. at 11.  Employee requested that we find the retraining program did not constitute SGE.  We did not address that issue in view of the PTD award.  Id. at 11 -  12.


In the May 1988 decision, we also considered Employee's care by Scott Havsy, D.O.  Defendants had objected to Dr. Havsy as Employee's treating physician.  We found no evidence that Employee had made repeated changes of physician as alleged in Defendants' Controversion Notice.  At pages 12 - 13, we stated:


Dr. Miskovsky was Employee's treating physician for about four years until he changed to Dr. Havsy [sic] . . . .  Although the decision to change treating physicians appears suspicious when viewed from the perspective of timing, that decision was clearly justified from the perspective of treatment choices.  We find no evidence that Employee's decision to change physicians was frivolous or unreasonable.


We awarded Employee the cost of his medical care at Defendants' expense.  Id. at 13, 15.


On August 25, 1988, we considered Employee's claim for a default order, penalty on unpaid attorney's fees, and additional attorney's fees because Defendants had not paid the attorney's fees we awarded Employee's attorney in our May 1988 decision.  Defendants argued that attorney's fees should be treated differently than disability compensation and other benefits.  We found the law did not support Defendants' argument.  We granted Employee's request, awarded a penalty on the unpaid attorney's fees,  and entered a default order.  Sulkosky v. Morrison-Knudsen, AWCB Decision No. 88-0249 (Sept. 26, 1988); aff'd Morrison-Knudsen Engineers, Inc. v. Sulkosky, 1 JU-88-982 CI (Alaska Super. Ct.)(Oct. 11, 1989).      


In a Controversion Notice dated May 19, 1989, Defendants controverted medical treatment for cervical and thoracic regions.  The only reason given was:  "Not due to industrial injury (industrial injury limited to low back)."  In a February 23, 1987 report by Stanley Bigos, M.D., Defendants' physician, he stated Employee complained of "shooting pains occasionally into the right buttock, and some pain in the upper left back and left shoulder area."  Dr. Bigos suggested more studies, and did not comment on the upper back complaints.  


In a Controversion Notice dated September 13, 1990, Defendants again controverted continuing medical care by Dr. Havsy.  The only reason given was: "Current care not aiding in recovery from industrial injury."  In a Controversion Notice dated February 15, 1991, Defendants controverted medical care provided by Dr. Brack.  The reason stated for controverting was:  "Unauthorized change of physician.  Medical care rendered neither reasonable nor necessary as a result of the industrial injury."  Employee asserted, apparently for the first time, that Defendants had frivolously and unfairly controverted payment of Employee's medical benefits.


On November 12, 1992, we held a hearing to consider Defendants' petition for modification of our award of PTD benefits.  At that hearing, Defendants submitted videotape and photographic evidence of Employee's activities in April, July and October 1990.  In our January 4, 1993 decision, we stated:


This evidence shows Employee raking piles of debris in his yard; operating a roto-tiller; driving; twisting; pushing; pulling, bending at the waist; squatting, reaching overhead, bending at the waist while cranking a jack on his recreational vehicle; splitting a log for firewood; walking on uneven ground without a cane; rowing a boat; and with assistance lifting and pushing two boats (a 12-foot aluminum skiff and a small fiberglass boat) to the tops of trucks.


. . . .



Mr. Willott (a private investigator) observed Employee fishing while seated in a small boat with no back rest, on one occasion for a little over two hours. . . .  The only times he observed Employee using his cane were when Employee came to Mr. Barcott's office to be deposed and in Juneau on the day before the hearing.



Employee testified that during the camping trip he used pain medication and alcohol and engaged in activities which he knew . . . would cause pain later in the day.


 . . . .



At hearing, Dr. Miskovsky testified about his review of the photographic and videotape evidence.  He testified that it was unusual for a person with a genuine backache to be able to tolerate being seated in a seat without a back rest for a prolonged period.  He testified that other photographs demonstrated Employee has very good trunk rotation, a fair amount of agility, and good control of his right leg. . . .



Concerning Employee's physical capacities as demonstrated in the physical capacities evaluation (PCE) which we relied upon in Sulkosky I, Dr. Miskovsky testified he determined those capacities by asking Employee what he believed his capacities to be, and reported what Employee told him.  Dr. Miskovsky stated he believes the videotape evidence demonstrates Employee's physical capacities more accurately than the PCE . . . .  He also testified that in his opinion Employee can work an eight-hour day, contrary to our conclusion in Sulkosky I; that the vocational reemployment plan . . . to become a rate/traffic clerk or dispatcher was medically appropriate; and that Employee can work as a heavy equipment operator.

Sulkosky v. Morrison-Knudsen, AWCB Decision No. 93-0002  at 3 - 5 (Jan. 4, 1993).


At the November 1992 hearing, Employee testified Defendants' evidence did not show what he could do on a continuous basis.  He denied lifting heavy items, that he did not drive as long as Willott testified, and that he walks with a limp which was evident on the video.


At the November 1992 hearing, Gary Fisher, a rehabilitation counsellor, testified on Employee's behalf.  He had testified at the 1988 hearing as well.  He testified Employee's mental limitations and finger dexterity made it difficult for Employee to succeed in any training program.  Fisher testified that, if Employee could work eight hours a day, he could work as an election clerk, a call-out operator, or a surveillance-system monitor.  However, for various reasons he concluded none of these jobs would be appropriate.  Fisher stated there is no job Employee can return to.  Id. at 5 - 6.


Based on all the evidence, we concluded in our January 4, 1993 decision that Employee's capacities were "in excess of what we believed them to be in Sulkosky I. . . .  we find Employee is able to work for eight hours per day, 40 hours per week in a sedentary job." Id. at 8.  We concluded Employee was not in the odd-lot category because he was capable of working full-time at a sedentary job. Id.  


We noted that we declined in the May 1988 decision to determine if the rate clerk and dispatcher constituted SGE.  Because it was not scheduled for consideration, we did not rule on that issue.  We awarded permanent partial disability (PPD) benefits using an earning capacity of $12,480 per year.  This was based on the assumption Employee could earn $6.00 per hour, 40 hours per week.  We retained jurisdiction to "determine his true earning capacity."
  Id. at 8 - 9.  We terminated Employee's PTD benefits, and awarded PPD from the date of the order.  Id. at 14.


In that decision we also ruled on Employee's request for payment of medical charges by Dr. Havsy and Steven Brack, D.O.   Relying on Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), we found AS 23.30.095(a) does not preclude an award for palliative care.  We ordered Defendants to pay Dr. Havsy's charges.


We declined to order Defendants to pay for Dr. Brack's charges because he did not submit medical reports in accord with 8 AAC 45.082.  However, we also said:  "Petitioner has submitted no evidence which demonstrates that Employee's change of treating physicians was frivolous or unreasonable.  Accordingly, we find Employee's change of treating physicians is not a basis for denying payment for care which Dr. Brack provides in the future."  We did find that Employee's concurrent treatment by Dr. Brack and Valley Chiropractic Care was unreasonable, and declined to order Defendants to pay Valley Chiropractic Care's charges.  Id. at 10 - 11.


Employee appealed our decision.  The superior court reversed our decision denying payment of Dr. Brack's charges, remanded to us the issue of whether Defendants' controversion of Dr. Brack's charges was frivolous, but affirmed our decision "in all other respects."  In addition, the court found we had the power to modify our earlier decision, and affirmed the revision of our initial award that Employee was not in fact in the odd-lot category.  Sulkosky v. Morrison -Knudsen Engineers, Inc., 1JU-93-26 CI at 6-7, 24-25 (April 8, 1994).   The superior court also affirmed our finding that Employee was not a credible witness, found substantial evidence supported our finding that Employee was capable of working a sedentary job for 40 hours a week despite the testimony of Employee and Fisher, and found Defendants' September 1990 controversion of Dr. Havsy's care as palliative was not frivolous since the Supreme Court did not decide Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991) until October 1991.  Sulkosky, 1JU-93-26 CI (April 8, 1994).  


Employee appealed to the Alaska Supreme Court the superior court's affirmance of our decision modifying Employee's status from PTD to PPD.  That ruling was affirmed by the court, and it adopted the superior court's opinion.  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 160 (Alaska 1996).  In addition to the issues remanded by the superior court, the court also remanded the issue of whether the rate clerk and dispatcher positions constituted SGE.  In a footnote the court stated:


On remand to the Board, the question of Sulkosky's eligibility for rehabilitation benefits and whether he is other than an odd lot employee and thus is now permanently totally disabled should be addressed.  As to this question, the Board previously found in part:



Based on the surveillance evidence and Dr. Miskovsky's testimony, we find Employee is able to work for eight hours per day, 40 hours per week in a sedentary job.


This factual determination should be considered open for further review in the proceedings on remand.

Id. at 160-61.


Before the court's remand was filed, Employee died on May 18, 1996.  The Report of Inspection, completed by Roberto Ramoso, M.D., lists a diagnosis of atherosclerotic cardiovascular disease.  Frank Sebastian, Medical Investigator, reported a paramedics EKG was suggestive of an anterior wall myocardial infarction. (Investigative Communique.)  The immediate cause of death was listed on the Certificate of Death as atherosclerotic cardiovascular disease.  No underlying cause of death was listed on the Certificate of Death.


Employee's widow, Joanne Sulkosky, claims she is entitled to death benefits.  Mrs. Sulkosky testified at the hearing that she lived with Employee since November 1986, except for a period between September 1992 to November 1992, and from February 1993 to June 1993.  She worked full-time between 1989 and September 1996. 


Mrs. Sulkosky testified regarding her observations of Employee over the years. Mrs. Sulkosky testified Employee had good days and bad days, but more bad than good. He drank alcohol and took pain medication.  During the last two years of his life, she believed he went downhill due to depression.  According to her, he took his cane everywhere although he didn't always use it.  She testified he couldn't sit for long periods or stand for long periods, and needed to lay down and rest every day.  The information regarding his resting on the days she worked was gathered by her during phone conversations with Employee.  


In addition to his back problems, he had lots of colds but didn't seek treatment from a doctor.  She believed he was worn down by the fight with Insurer over his claim.  She admits the back injury didn't cause his heart attack, nor does she claim Insurer was responsible for his heart attack.  Mrs. Sulkosky contends he lacked money to pay for his medical care, Insurer's treatment deterred him from seeking medical care for his heart condition and colds, Insurer's continued refusal to accept his claims as compensable stressed him, and the lack of medical care contributed to his death.


On cross-examination, Mrs. Sulkosky admitted Employee had medical coverage through Medicaid although she was not sure whether he ever asked Medicaid to pay for treatment for his colds and heart condition.  Mrs. Sulkosky admitted Employee never said: "I'm not going to go to a doctor because of what happened in my compensation case."  


Employee's brother, Robert Sulkosky, also testified at the hearing.  He last saw Employee in March 1996.  Employee was coughing at that time, not breathing well, and didn't look good.  Robert Sulkosky admitted his brother was "tight" with his money, and he offered to pay for Employee to see a specialist about his lung and heart condition.  Employee refused the offer.


Robert Sulkosky testified Employee used his cane sometimes, when they hunted together Employee needed to rest during the day, and Employee couldn't walk very far.  He has some heavy equipment which Employee tried to operate, but physically couldn't.  Robert Sulkosky runs a trucking business, and he testified he believed Employee would not have been able to handle the stress of being a dispatcher.  He believed it unlikely that Employee would have been hired or retained by any employer because he couldn't get anything done.


Regarding the issues on remand, Applicant argues Employee's retraining program did not provide SGE, we can reconsider our findings regarding his ability to work 40 hours a week, and we should find that the plan was not appropriate, neither in 1988 or now.  For that reason, we should award temporary total disability (TTD) or PTD benefits.


Defendants acknowledge that on remand we are to review the issues of "odd lot" status, retraining, and the "determination that Mr. Sulkosky was able to work for 8 hours a day, 40 hours per week in a sedentary job."  (Defendants' Hearing Brief at 2.)  However, Defendants also argued: "[I]t is now law of this case, that Mr. Sulkosky was able to work 8 hours a day, 40 hours per week in a sedentary job."  Id. at 4.  Subsequently Defendants asserted there is no new evidence to warrant modification of our decision regarding the "odd lot" status and Employee's ability to work 40 hours a week.  Id. at 9.


Regarding rehabilitation benefits, Defendants argue Employee was not credible, he exaggerated his physical limitations, and his exaggerations tainted the rehabilitation process.  Defendants contend he refused to participate in rehabilitation efforts, and thus he forfeited the right to rehabilitation benefits.


Defendants assert that the only time we are to consider SGE is  as a prerequisite to determining whether an employee is entitled to rehabilitation benefits.  Defendants assert SGE is not at issue in deciding Employee's entitlement to permanent disability benefits.  They contend that "to avoid paying permanent total disability benefits, an employer need show only that there is regularly and continuously available work in the area suited to the employee's capabilities, i.e., that he is not an `odd lot' worker."  Sulkosky, 919 P.2d 167, citing Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).


Defendants contend Applicant must raise the presumption of compensability for the death claim, and she has failed to do so.  Their position is that her claim involves a highly technical medical issue, and medical evidence is necessary to raise the presumption.  Because Applicant presented no medical evidence on this issue, Defendants assert we must deny her claim.  


Defendants did not address the claim submitted March 20, 1997 for unreimbursed medical charges for Employee's prescriptions, mileage, or Dr. Havsy's charges.  Nor did Defendants address the remanded issue that Employee alleged their controversion of Dr. Brack's charges was frivolous.


In addition to the above claims, Applicant's attorney seeks payment of his actual fees at an hourly rate of $200 for legal services provided since July 5, 1996 and totaling $10,390.  Applicant also requests an award of legal costs totaling $665.82.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
APPLICANT'S DEATH CLAIM


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


Under AS 23.30.120(a)(1) an employee's claim is presumed compensable.  The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Id.   "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II).  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.  Koons, 816 P.2d 1381 (quoting Smallwood II, 623 P.2d at 316).  While the employee still bears the burden of proof, the burden of going forward with evidence shifts to the employer.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  
Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381. 


The parties agree Applicant must raise the presumption that the death was in the course and scope of employment.
  Applicant contends she did so through the evidence in the record of Defendants' handling of the claim, and her testimony regarding the effect of Defendants' actions on Employee.  Defendants contend medical evidence is necessary to raise the presumption.  


We find Applicant failed to raise the presumption.  We find whether Defendants' actions were a cause of Employee's death is a highly technical medical question. Thus, medical evidence is necessary to raise the presumption.  We find no medical evidence was presented which relates Employee's death, which we find was medically determined to be due to atherosclerotic cardiovascular disease, to Defendants' resistance to paying medical and disability benefits.  


Second, we find Applicant failed to prove that Employee did not seek medical care because of Defendants' actions.  Applicant admits Employee never made such a statement.  Even if Defendants refused to provide medical care for Employee's back condition, we find Employee had medical care available for his respiratory and atherosclerotic condition.  He had medical care available through Medicaid, and his brother offered to pay for him to see a specialist.


Third, there is no evidence showing he did not get appropriate medical care.  He sought care from a local clinic.  We find no evidence that Employee's failure to seek treatment by a specialist  or other medical providers than those which he saw, would have made a difference in the outcome. It is merely Applicant's belief that better medical care was available than what he received; she presented no evidence to support her belief.  We find we cannot rely upon her belief, as she is not an expert in medical treatment.


Applicant cites Burgess Const. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981) and contends all she needs to show is that the injury was "a causal factor" in Employee's death.  We assume Applicant argues this standard is different than the standard to raise the presumption.


To be "a cause," the act, omission or force must be a substantial factor.  See Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987).  To be a substantial factor,  it must be shown (1) that the injury (death) would not have happened "but for" an act, omission, or force, and (2) that a reasonable person would regard this act, omission or force as a cause and attach responsibility to it.  Id. at 532.  We find no evidence to suggest that the death would not have happened "but for" Defendants' actions. To the contrary, the evidence indicates the death would have occurred at that time, and in that way, given Employee's respiratory condition and atherosclerotic cardiovascular disease.  Second, we find no evidence that a reasonable person would regard Defendants' actions as a cause and attach responsibility to it.  In this regard, we again find medical evidence is necessary to make such a connection, and Applicant failed to present such medical evidence.  Accordingly, we will deny and dismiss Applicant's claim for death benefits.

II.  REHABILITATION BENEFITS


At the time of Employee's injury former AS 23.30.041 provided in part:



(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment
, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. . . . 



(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:



(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;



(2) whether the employee can return to suitable gainful employment without the rehabilitation plan; . . . .     



(e) A rehabilitation plan may consist of any of the following; however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of a lower preference need not be offered by the employer. . . .



(g) Vocational rehabilitation services may not exceed 37 weeks, except that vocational rehabilitation services may be extended an additional 37 weeks if the rehabilitation administrator determines that special circumstances exist. This subsection does not prohibit an employer or carrier from providing extended vocational rehabilitation services on a voluntary basis.



(h) Refusal by an injured employee to participate in an evaluation or a rehabilitation plan approved by the rehabilitation administrator or agreed to by the parties results in forfeiture of disability compensation for the period the refusal continues. . . .  The rehabilitation administrator may find that am employee refuses to participate in an evaluation or rehabilitation plan if the employee fails to cooperate with the rehabilitation provider.



(i) For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) - (4) of this subsection.


We are perplexed by the supreme court's remand on this issue.  In finding Employee was not as disabled as we had initially believed and determining he was only permanently partially disabled, we made findings regarding Employee's credibility and his ability to work 8 hours a day, 40 hours per week.  The superior court found substantial evidence supported our findings.  The supreme court affirmed that opinion.  However, on remand in relation to the rehabilitation issue, the court directed us to further review our finding that Employee could work 40 hours per week, and "whether he is other than an odd lot employee, and thus is now permanently totally disabled."  We conclude we are to review Employee's ability to work 40 hours per week in light of the evidence presented at this most recent hearing, and then consider whether he was in the odd-lot category, between 1993 and the time of his death, as it relates to rehabilitation.


At the recent hearing, Employee's widow and his brother testified about Employee's limitations.  They do not believe he could work 40 hours a week based on their observations.  First, we find both Employee's brother and his widow had limited opportunity to observe Employee.  His brother saw him once or twice a year.  His widow worked full-time and relied upon what Employee told her over the phone.  We previously found Employee was not a credible witness, and he exaggerated his condition.  Those findings were not disturbed on appeal.  


We find Employee had just as much reason to exaggerate his condition to his family and widow as he did to his physician.  Just as we found Employee's lack of honesty tainted his physician's opinion about what he could and could not do, we find his lack of honesty tainted his brother and widow's opinions.
  Accordingly, we give little weight to their opinions regarding the number of hours he could work, the duties he could or could not perform, and his likelihood of maintaining employment.  Again, based on all the evidence of record, we find Employee could have worked 8 hours a day, 40 hours a week in a sedentary job.


Next we consider the rehabilitation plan.  In light of Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991 and Olson v. AIC/Martin, J.V., 818 P.2d 669 (Alaska 1991), we find the rehabilitation plan approved by the RA does not provide SGE. We find it would not restore Employee's wage-earning capacity to at least 60 percent of his pre-injury AWW.  Accordingly, we conclude the RA should not have approved the plan.


However, the mere fact that plan did not provide SGE does not mean Employee is automatically in the odd-lot category and entitled to PTD benefits.  Instead of approving the plan, the RA should have directed the rehabilitation provider to try again to develop a plan which would provide SGE.
   Had the RA directed further plan development, Employee would have been entitled to TTD benefits assuming he cooperated in the rehabilitation efforts.  This brings us to the issue raised by Defendants, that is, did Employee cooperate in the rehabilitation process.  


We have found Employee exaggerated his symptoms and his physical capacities were greater than he represented.  We find his physician merely relied upon Employee's representations in initially completing the PCE.  Later the physician testified he was mistaken in what he believed Employee's limitations to be.  We find the rehabilitation provider relied upon the PCE and Employee's reports of his limits in developing the retraining plan.  Thus, the issue becomes whether Employee's exaggerations and misrepresentations in connection with the rehabilitation process amount to a failure to cooperate with the rehabilitation provider. 


Under AS 23.30.041(h), the RA has original jurisdiction, and must make the initial determination, on whether an employee failed to cooperate with a rehabilitation provider.  Talerico v. Southeast Harrison Western Pacific Marine Co., 1KE 83-916 CI at 8 (Alaska Super. Ct., March 22, 1985).  Accordingly, we find we must remand this case to the RA to determine whether Employee's actions amount to a failure to cooperate.

III.  DID DEFENDANTS FRIVOLOUSLY CONTROVERT DR. BRACK'S CHARGES?


AS 23.30.155(o) provides in part:  "The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter. . . ."  


The legislature did not define "frivolous or unfair," but we find the concept is the same as filing a controversion in  "good faith" which was addressed by the court in Stafford v. Westchester Fire Ins. Co. Of N.Y., Inc., 526 P.2d 37, 42 (Alaska 1974) and Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994).  In those two cases the court indicated that for a controversion to be in good faith there must be "genuine doubt from a medical or legal standpoint as to liability for benefits."  Harp at 358.  


The superior court found Dr. Brack's charges should have been paid, and remanded to us the issue of whether Defendants frivolously controverted Dr. Brack's charges with their Controversion Notice dated February 15, 1991.  That notice states:  "Unauthorized change of physician.  Medical care rendered neither reasonable nor necessary as a result of the industrial injury."  


At the time of Defendants' controversion, 8 AAC 45.082(c) provided: 


An employee injured before July 1, 1988, may change treating physicians at any time without board approval by notifying the employer and the board of the change.  Notice must be given within 20 days after the change of treating physicians. If, after a hearing, the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer. 


Based on 8 AAC 45.082(c) we find Employee did not need authorization to change physicians.  Instead, he ran the risk that we might find he frivolously or unreasonably changed physicians, and we could refuse to order payment by the employer.  Because there was no need to obtain authorization to change physicians, we find a controversion on that basis alone
 would be frivolous or unfair because it would not be supported by the law. 


We consider the other basis for controverting, that is, whether the care was "reasonable or necessary as a result of the industrial injury."   AS 23.30.095(a) provides in part:  


The employer shall furnish medical [care] . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury.  . . . It shall be additionally provided that, if continued or treatment or care or both beyond the two-year period is indicated, the injured employee has the right to review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


Although not worded in the statutory language, we find the Controversion Notice adequately expresses the idea that Employee must seek review by us for a determination that the care is for the process of recovery. We find there was a basis in the law for controverting, and conclude Defendants' controversion was not frivolous or unfair. 


Defendants controversion could also be read as controverting "palliative" care.  Even if that is the case, we would still not find the controversion frivolous.  As the court pointed out in its remand, Carter was not filed until October 1991.  The court found Defendants' controversion of Dr. Havsy's charges was not frivolous because it was submitted before the court filed the Carter opinion.  For that same reason, the May 1991 controversion would also not be frivolous.  We will deny Applicant's request that we find Defendants' controversion of Dr. Brack's charges was frivolous or unfair.

IV.
SHOULD WE ORDER DEFENDANTS TO PAY EMPLOYEE'S PRESCRIPTION  AND 
TRAVEL CHARGES?


Attached to Applicant's March 20, 1997 claim were receipts for prescriptions issued by Dr. Havsy on March 28, 1996 and May 8, 1996, totalling $54.97. In addition, there was a charge of $5.00 for an unpaid balance at Dr. Havsy's office, and Applicant claimed Employee traveled 15 miles to purchase the prescriptions and to see Dr. Havsy.  These additional charges total $4.50, for a grand total of $64.47


Defendants did not object to payment of these expenses or offer any reason why the charges should be denied.  In view of our previous rulings, we find these charges are compensable.  We will order Defendants to pay the medical and related charges of $64.47 together with interest.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d 352.   


V.
SHOULD WE AWARD ATTORNEY'S FEES AND LEGAL COSTS?


AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. . . .


We find Applicant did not prevail on the death claim or the issue of a frivolous controversion. We have not made a final decision regarding the rehabilitation benefits as we have remanded that issue to the RA. The only benefits awarded are the medical and related charges totalling $64.47.  


Although Applicant's attorney submitted an itemized affidavit of services, it is not possible for us to determine the amount of time spent on the one issue upon which Applicant prevailed.  We direct Applicant's attorney to refine the affidavit to reflect the services provided in connection with the medical charges, and serve the affidavit upon Defendants. Similarly, Applicant must list those legal costs relating to the medical charges, and serve that upon Defendants.  


We will order Defendants to pay the reasonable attorney's fees and legal costs.  If there is a dispute, we retain jurisdiction over the issue.  We also retain jurisdiction to award attorney's fees and legal costs relating to the rehabilitation issue.


ORDER

1.
Applicant's claim for death benefits is denied and dismissed.


2.
The issue of whether Employee cooperated with the rehabilitation provider is remanded to the Rehabilitation Administrator.


3.
Applicant's claim that Defendants unfairly or frivolously controverted Dr. Brack's charges is denied and dismissed.


4.
Defendants shall pay Applicant medical and related charges totaling $64.47 together with interest.


5.
Defendants shall pay Applicant's attorney's reasonable fees and legal costs relating to order number 4 above.  We retain jurisdiction to resolve disputes on this issue.


6.
We retain jurisdiction to award attorney's fees and costs in connection with the claim for rehabilitation benefits.


Dated at Juneau, Alaska this 19th day of August, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom,



Designated Chairman



 /s/ John A. Abshire             


John A. Abshire, Member



 /s/ James G. Williams           


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eugene Sulkosky, employee/applicant; v. Morrison-Knudsen, employer; and Aetna Casualty & Surety Co., insurer/defendants; Case No. 8225909; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska this 19th day of August, 1997.



_________________________________



Susan N.Oldacres

SNO
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     �We believe this is the eleventh decision and order filed in this case.


     �This decision found Employee was in the "odd lot" category and, as such, was entitled to permanent total disability benefits.  That ruling was affirmed in Morrison-Knudsen Engineers v. Sulkosky, Memo Op. No. 530 (Alaska January 16, 1991). 


     �Former AS 23.30.265(28) provided:  


	Suitable gainful employment means employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to his average weekly wages as determined at the time of injury.





     �At the most recent hearing, the parties agreed the finding in our May 3, 1988 decision that Employee did not appeal the RA's decision was a mistake of fact.  


     �Defendants paid Employee $60,000 in PPD benefits.  This is the maximum allowed under former AS 23.30.190(b) (repealed SLA 1988, ch. 79).  Presumably there is no need now to determine the wage-earning capacity for purposes of PPD.


     �In the event a court decides Applicant already enjoys the presumption due to the Employee suffering a compensable injury, we would find Defendants overcame the presumption because neither Employee's back injury or Defendants' actions are listed as a cause of death on the Certificate of Death or Report of Inspection.  We would find the death certificate is medical evidence overcoming the presumption.  Applicant would be required to prove her claim by a preponderance of the evidence.  For the reasons given herein regarding the quality of Applicant's evidence, we would find she did not prove her claim.


     �  "Suitable gainful employment" was defined in former AS 23.30.265(28) �as "employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to his gross average weekly wages as determined at the time of injury. 


     �We do not mean to imply Employee did not suffer pain and symptoms.  Instead, we are unable to rely upon his reports or his expression and presentation of pain and limitations to others because he did not accurately portray his physical capacity.  We rely upon, and give greater weight to, the video evidence, his physician's opinion, and the observation of non-family members.


     �The rehabilitation plan was only 42 weeks long.  Former AS 23.30.041 permitted a plan to extend up to 74 weeks.  In addition, it appears the legislature intend to provide the employer with an opportunity to improve the wage match, and thus avoid paying PTD benefits, by permitting the employer to provide a rehabilitation program unlimited in duration.


     �We infer from Harp that if a medical or legal  basis supports either grounds for the controversion, it is in good faith; we should not find the controversion was frivolous or unfair.  ("Because neither reason given for the controversion was supported by sufficient evidence . . . the controversion is invalid."  Id. at 359. (Emphasis added.)





