[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIBERIO M. (CALDERON) MORENO,
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)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9513853

PEKING CHINESE RESTAURANT,

)









)
AWCB Decision No. 97-0180




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 21, 1997








)

INSURANCE CO. OF NORTH AMERICA,
)








)




Insurer,


)




  Defendants.

)

___________________________________)



Employee's claim was heard at Anchorage, Alaska on July 31, 1997.  Employee, who lives in California, attended by telephone and represented himself.  Attorney Allan Tesche represented Defendants.  The record closed at the end of the oral hearing.


ISSUES

1.
Is Employee entitled to temporary total disability (TTD) benefits from July 11, 1995 through November 30, 1995?


2.
Is Employee entitled to permanent total disability (PTD) benefits from June 26, 1996 to the present and continuing?


3.
Is Employee entitled to death benefits?


4.
Is Employee entitled to medical benefits for knee treatment received and continuing treatment?


5.
Should Employee's compensation rate be $346.15, which is the same as his gross weekly earnings at the time of injury?


6.
Is Employee entitled to an award of $300 for attorney's fees so he can provide a retainer to hire an attorney?


7.
Did Defendants unfairly or frivolously controvert Employee's claim?


8.
Is Employee entitled to additional compensation under AS 23.30.155 (a penalty)?


9.
Is Employee entitled to interest, transportation cost of $600 to get medical treatment, and telephone charges of over $700 to participate in the prehearings and the hearing?


SUMMARY OF THE EVIDENCE AND ARGUMENTS 


Defendants have admitted Employee hurt his right knee in the course and scope of his employment on July 4, 1995.  They paid TTD benefits from July 1995 through October 5, 1995, permanent partial impairment (PPI) benefits based on a one percent whole person rating, and various medical benefits.  (July 5, 1996 Compensation Report.)  


On July 2, 1996 we filed a decision and order regarding Employee's claims we heard on June 6, 1996.  Moreno v. Peking Chinese Restaurant, AWCB Decision No. 96-0270 (July 2, 1996).  In Moreno, at 5, we ruled in part:


We find that on October 5, 1995, Dr. Tower gave Employee a full, unrestricted release to return to work on October 6, 1995. . . .



We find that as of October 6, 1995 if Employee was disabled, the disability was partial and not total.  We find Dr. Tower merely limited the number of hours Employee could work so he could go to physical therapy if he wanted.  We find Employee failed to present evidence that the limit of working only 20 hours per week made him totally disabled.  We find Employee failed to prove his claim for TTD benefits by a preponderance of the evidence [footnote omitted].


At the July 1997 hearing, Employee again testified he was unable to work after his injury until November 30, 1995.  He seeks TTD benefits.


Employee testified he did not get medical care for his right knee between November 1995 and June 26, 1996.  Employee testified he worked in June 1996 in California for another employer.  On June 26 he worked for about three hours; the work involved moving heavy trash cans.  Thereafter his knee and back started to hurt.  He testified they hurt because of his 1995 injury.  He also testified he has problems with his feet and toes due to his 1995 injury.


Employee saw Burt Whistler, D.C., on June 26, 1996.  Dr. Whistler's report states Employee might be suffering some knee pain from post-surgical fibrosis.  He stated:  "Some of patient's complaints and area of pain were inconsistent with orthopedics tests."  Dr. Whistler did not treat Employee, and stated Employee was able to return to work.  (Dr. Whistler State of California First Report of Occupational Injury or Illness).


James Scalone, D.O., examined Employee on June 27, 1996.  Employee indicated he saw Dr. Scalone on referral from Dr. Whistler.  Dr. Scalone testified Employee was self-referred.


Dr. Scalone diagnosed degenerative joint disease of the right medial knee compartment and partial medial meniscus tear.  He released Employee to regular work on June 27, 1996 with no repetitive squatting.  Dr. Scalone stated Employee was being "worked up" for his right knee problems secondary "to injury resulting in  meniscal tear; accumulated changes [from] meniscal surgery." (Scalone Attending Physician's Status Report.)


Dr. Scalone wrote a report to Defendants' adjuster, Patti MacKay. He stated:  "[I]t is my professional opinion that his present right knee complaints are related to the job duties that he performed for the ten day period with the Del Mar Fairgrounds."  (Scalone June 27, 1996 letter.)  Both Employee and Dr. Scalone indicated Employee saw Dr. Scalone two more times, but we have no records for those visits.  Employee testified Dr. Scalone would not see him anymore because the doctor had spoken with MacKay who refused to pay his charges.


In August 1996 Employee began seeing Morris Skinner, M.D.  He listed Employee's complaints as a low back injury from lifting a 300-pound trash can.  Dr Skinner listed the date of injury as June 14, 1996.  He diagnosed a probable herniated disc, and ordered more tests.  (Dr. Skinner August 14, 1996 State of California Report of Occupational Injury or Illness.)  On September 10, 1996, Dr. Skinner completed a form listing the diagnoses as back pain and right knee pain. In that form, Dr. Skinner indicated Employee could return to regular work with no restrictions.  


In November 1996 Employee was examined by David Ingrum, M.D., with the Scripps Clinic.  Apparently, Dr. Ingrum examined Employee at the request of the workers' compensation insurer for the 1996 injury in California.  Dr. Ingrum stated in his November 18, 1996 report that Employee's knee condition was "apportionable entirely and exclusively to the 7/4/95 prior injury."  Dr. Ingrum noted Employee's one percent impairment rating of the whole person for his knee injury, and said he did "not find any convincing evidence of new injury nor of new and further disability.  There has been no subsequent injury.  No natural progression factors are radiographically present."  Dr. Ingrum also stated in his November 18, 1996 report that Employee had no work restrictions, he did not need retraining, and no further treatment was needed.


Employee visited Steven Vogue, D.C., for the first time on January 20, 1997.  He diagnosed chronic knee joint dysfunction, chronic knee strain, and post-surgical ligamentous injury.  He indicated Employee was unable to work, and restricted Employee's walking, standing, and lifting.  (Dr. Vogue's State of California First Report of Occupational Injury or Illness.)  In his February 11, 1997 report, Dr. Vogue stated Employee had tenderness on the tibial head and at the T10 level of his thoracic spine.  Dr. Vogue also reported he was treating Employee's advance bilateral foot pronation.  Dr. Vogue added: "[T]he pronation can in no way be attributable to a work related cause, save that of repetitive foot stress over years of heavy labor."


In an undated "Disability Request" form, Dr. Vogue stated Employee had been disabled from "1-20-97 to the present."  He listed Employee's conditions as thoracic strain, thoraco-costal strain, and "knee joint dysfunction - possibly post-surgical fibrosis."     


 Employee testified at the hearing that he cannot walk very far, and he walks with a noticeable limp.  He testified he can't bend at the knees or squat as that is very painful; it feels like something is poking the middle of his knee when he squats or bends.  
Defendants presented the testimony of Stephen Parker, a licensed private investigator.  He observed and videotaped Employee on April 5, 1997.  We watched a portion of the videotape.  The  videotape showed Employee bending at the knees, in a squatting position for a couple of minutes at a time, washing each wheel of his car.  He did all four wheels consecutively.  He walked around the car easily after squatting, with no observable limp.


Parker testified that after doing the videotaping he visited Employee at his home to deliver something.  This visit was to verify it was Employee he videotaped washing the car.  Parker spoke with Employee about his Alaska workers' compensation claim.


Employee testified that washing the car doesn't show him pushing, pulling or lifting heavy things which is something he has to do in his job. Employee testified Parker did not identify himself as a private investigator, and Parker lied to him about the reason he came to Employee's house.


Defendants presented the telephonic testimony of James Scalone, D.O.  Defendants had shown portions of the videotape made by Parker to Dr. Scalone.  In Dr. Scalone's opinion, the videotape of Employee's activities indicate he has no work restrictions due to his July 1995 injury.  He does not believe Employee is permanently and totally disabled, nor is chiropractic care necessary for his condition.  Dr. Scalone testified the activities shown on the videotape indicate Employee has a fully functional knee.


Employee questioned Dr. Scalone regarding the possibility that his knee condition caused his back problems.  Dr. Scalone testified he did not treat or examine Employee for a back condition, and in his opinion the videotape shows Employee's back is normal considering the way he stood to work on his car's engine.  Dr. Scalone testified orthotics, which had been recommended by Dr. Vogue, are not necessary in relation to Employee's knee condition. 

 
In addition to the issues listed above, Employee contends Defendants' controversion of his claim based on Dr. Scalone's opinion was frivolous or unfair.



Employee also seeks payment of Dr. Sanders' bill, a physician who treated him in July of 1995. Employee contends Defendants have not paid Dr. Sanders, and he has been billed by Dr. Sanders.


Defendants' adjuster, Mackay, testified at the hearing that they have paid all medical bills received for treatment of Employee's knee in 1995.  She believes this includes payment of Dr. Sanders' charges. In addition, Defendants have paid Dr. Whistler's fee and Dr. Scalone's charges.  They have not paid any of Dr. Vogue's charges, based on Dr. Scalone's opinion.  Employee seeks payment of Dr. Vogue's charges.  Dr. Vogue's charges are over $3,000.  He also seeks payment of transportation expenses to get treatment from Dr. Vogue.


Employee seeks death benefits, payment of TTD at the same rate as his earnings at the time of injury, and additional compensation (a penalty) under AS 23.30.155(e).  He also asks that we award him $300 in attorney's fees so he can get an attorney to represent him. He testified he contacted an attorney, and the attorney said he required a $300 deposit before he will take the case.  Finally, Employee requests an award for the cost of telephone calls to attend prehearings and the hearing. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS EMPLOYEE ENTITLED TO TTD BENEFITS?


In our July 2, 1996 Decision and Order in this case, we ruled that Employee's disability, if any, was partial as of October 6, 1995.  We found Defendants had paid TTD benefits to October 6, 1995.  Moreno at 5.  Therefore, we find that, at most, Employee can claim TTD benefits from October 6, 1995 to November 30, 1995.  We find we considered this claim in our previous decision. 


We have considered the evidence presented at the most recent hearing, and we find no reason to change our opinion from our previous decision.  We will deny and dismiss Employee's claim for TTD benefits from October 6, 1995 to November 30, 1995.

II.
IS EMPLOYEE ENTITLED TO PTD BENEFITS?


As stated above, in our previous decision we found Employee was no longer totally disabled as of October 6, 1995.  We have considered the evidence presented at the most recent hearing.  We find Employee failed to prove that he was permanently totally disabled.  We rely upon the opinions of Dr. Whistler, Dr. Skinner, and Dr. Scalone in addition to the evidence relied upon in our previous decision.  We will deny and dismiss Employee's claim for PTD benefits.

III.
IS EMPLOYEE ENTITLED TO DEATH BENEFITS?


Under AS 23.30.215 death benefits are payable to the injured worker's widow or widower, children or specified other defendants.  We find death benefits cannot be paid to the injured worker.  Accordingly, we find Employee does not have a legal basis to make a claim for death benefits.  We will deny and dismiss Employee's claim for death benefits.

IV.  IS EMPLOYEE ENTITLED TO MEDICAL BENEFITS?


AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery re​quires, not exceeding two years from and after the date of injury to the employee. . . .  


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), and again in Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensa​bility in AS 23.30.120(a) applies to a claim for continuing medical care.  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  


The court has ruled that "if an earlier compensable injury is a substantial factor contributing to the later injury, then the later injury is compensable."  Alaska Pac. Assurance Co. v. Turner,  611 P.2d 12, 14 (Alaska 1980)(cited with approval in Walt's Sheet Metal v. Debler, 826 P.2d 333, 335 (Alaska 1992).   


We have concluded treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska - Susitna School District, AWCB No. 81-0201 (July 15, 1981); aff'd 3 AN-81-5623 (Alaska Super. Ct. June 30, 1982); aff'd Ireland Chiropractic Clinic v. Matanuska - Susitna School District, Memo. Op. No. 7033 (Alaska June 1, 1983). 


Employee contended he had a bill from Dr. Sanders that had not been paid.  Based on Mackay's testimony, we find Defendants have paid, or are willing to pay, Dr. Sanders' charges.  If Employee has an unpaid bill from Dr. Sanders, Employee should send the bill and the doctor's report to Defendants for payment, and send a copy to us.  If Employee sends Dr. Sanders' bill and report to Defendants, they must verify to Employee and us that they paid the bill, or pay the bill.  If Defendants fail to verify payment or pay the bill, Employee may request a hearing about Dr. Sanders' bill.
  We retain jurisdiction over this issue.


Employee seeks payment of medical expenses for treatment of a toenail infection.  We find he presented no evidence linking the toenail infection to the 1995 knee injury.  We will deny his request for payment of medical expenses relating to treatment of an infected toenail.


Employee wants Defendants to pay Dr. Vogue's charges. We find Dr. Vogue treated Employee's thoracic (upper back) condition, his knee and his foot.  We find Dr. Skinner reported Employee's back was injured lifting trash cans on June 14, 1996.  Dr. Skinner gave no indication the back condition was due to the July 1995 knee injury.  Based on Dr. Skinner's opinion, we find Employee's thoracic condition is not related to his compensable knee injury.  We will deny Employee's request that we order Defendants to pay Dr. Vogue's charges relating to treatment of his thoracic condition.


Dr. Vogue stated in his February 11, 1997 report that he has treated Employee's foot condition, but the foot condition is not related to Employee's knee injury.  Based on this report, we find treatment for the foot condition is not compensable.  We will deny Employee's request that we order Defendants to pay Dr. Vogue's charges relating to treatment of his foot condition.


We find Dr. Vogue has treated Employee's right knee.  We find Employee enjoys the benefit of the presumption that treatment in 1996 was for the 1995 knee injury and is compensable.  We find Dr. Ingrum believes Employee's right knee condition is due entirely to the 1995 injury, and there is no evidence of a new injury.  (Dr. Ingrum's November 18, 1996 letter.)

 
Although we find Employee enjoys the benefit of the presumption relating to his right knee, we will deny his request for payment of Dr. Vogue's charges for two different reasons.  First, we find the continued treatment is unreasonable and unnecessary.  Employee testified Dr. Whistler was his first treating doctor for his knee problems after moving to California.  Based on Dr. Whistler's First Report of Occupational Injury or Illness, we find he did not recommend further treatment.  He released Employee to return to work.


The next day Employee saw Dr. Scalone.  His only suggested treatment was an anti-inflammatory.  He also suggested x-rays and a possible diagnostic injection, which might need to be followed up by an MRI.  (Dr. Scalone's June 27, 1996 Attending Physician Report.)


At the hearing, Dr. Scalone testified that chiropractic care for Employee's knee condition would not be reasonable or necessary.  Dr. Ingrum reported in his November 18, 1996 report that further medical treatment was not indicated.  Based on Dr. Scalone and Dr. Ingrum's opinions, we find Dr. Vogue's treatment of the knee condition was not reasonable or necessary.


Second, we find Employee changed physicians more times than the law allows.   Under AS 23.30.095(a) an "employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer."  We have ruled that it is a "substitution," and not a change of physicians, when an employee must find a different physician because the attending physician refuses to treat the employee or because the physician moves or closes his or her practice. Clymer v.  Wilton Adjustment Services, AWCB Decision No. 95-0068 (March 10, 1995); Paluck v. Wise Enterprises, AWCB Decision No. 89-0341 (Dec. 28, 1989).  We adopt the reasoning expressed in those cases.  In addition, we find Employee's move to California necessitated a substitution of physicians because it would be unreasonable to expect Defendants to pay for him to return to Alaska for treatment by his Alaska attending physician. 



Employee testified Dr. Whistler was his first treating doctor for his knee problems after moving to California.  We find Dr. Whistler was not a change of physicians, but a substitution. 


Based on Dr. Whistler's First Report of Occupational Injury or Illness and Dr. Scalone's testimony, it appears Dr. Whistler did  not refer Employee to anyone.  However, Employee testified he was referred, and we find Defendants paid Dr. Scalone's charges.  Based on this evidence, we find Dr. Whistler referred Employee to Dr. Scalone. We find Employee first saw Dr. Whistler for his knee condition, who referred Employee to Dr. Scalone.  Thereafter he changed doctors, and Dr. Vogue treated him.  We find no evidence that he got Defendants' written permission to change to Dr. Vogue.  
We have previously ruled that when an employee changes physicians more times than the law allows, the sanction we must impose is to refuse to order the employer to pay for the treatment.  Smythe v. Nana Oilfield Services, Inc., AWCB Decision No. 94-0325 (Dec. 22, 1994).  Because we have found Employee changed physicians more times than allowed by law, we will refuse to order Defendants to pay for Dr. Vogue's charges for treatment.

V.
SHOULD WE INCREASE EMPLOYEE'S COMPENSATION RATE?


Employee asks that we award temporary total disability benefits at the same rate as his weekly earnings at the time of injury.  We find Employee made the same request at the June 6, 1996 hearing.  In our July 2, 1996 decision, we denied Employee's request and explained our reasons.  Moreno, Decision No. 96-0270 at 5 - 7.  Because we have already decided this issue, we will again deny and dismiss Employee's request for an increase in his disability benefits.

VI.
IS EMPLOYEE ENTITLED TO AN AWARD FOR ATTORNEY'S FEES


AS 23.30.145 provides in pertinent part:



(a) . . . . When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compen​sation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . 



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. . . . 


Employee requests we order Defendants to pay $300 so he can retain an attorney.  We find no basis in the law that would permit us to do so.  We find under AS 23.30.145 we can award attorney's fees only when an employee is represented by an attorney who is successful on the claim.  We find Employee is not represented by an attorney who has succeeded in the claim.  We have no authority to award attorney's fees to obtain an attorney.   We will deny and dismiss Employee's claim.

VII.  WAS DEFENDANTS' CONTROVERSION UNFAIR OR FRIVOLOUS?


AS 23.30.155(o) provides in part:  "The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter. . . ."  


The legislature did not define "frivolous or unfair."   We find the concept is the same as filing a controversion in "good faith" which was addressed by the court in Stafford v. Westchester Fire Ins. Co. of N.Y., Inc., 526 P.2d 37, 42 (Alaska 1974) and Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994).  In those two cases the court indicated that for a controversion to be in good faith there must be "genuine doubt from a medical or legal standpoint as to liability for benefits."  Harp, 831 P.2d 358.


In a Controversion Notice dated April 24, 1997, Defendants controverted Employee's claim, alleging his right knee complaints related to his employment in California, based on Dr. Scalone's June 27, 1996 report.  They also controverted Employee's claim because he changed physicians more times than allowed under AS 23.30.095(a). 


We have reviewed the April 24, 1997 Controversion Notice.  We find the first reason given for the controversion is supported by medical evidence (Dr. Scalone's report). We find Defendants accurately summarized Dr. Scalone's report in the Controversion Notice, and his report supports the controversion.  We find Defendants clearly stated the second reason for controverting, and the law provides a basis for controverting medical benefits when an employee changes physicians too many times. We find the Controversion Notice was filed in good faith; it was not unfair or frivolous. We will deny and dismiss Employee's request that we find the controversion was unfair or frivolous.

VIII.  IS EMPLOYEE ENTITLED TO A PENALTY?


AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, . . ., there shall be added to the unpaid installment an amount equal to 25 percent of it. . .  


We find no evidence that Defendants failed to pay compensation or medical benefits as they became due.  We have not awarded any medical or disability benefits in this decision.  We find no basis in the law to award additional compensation (a penalty) under AS 23.30.155(e). We will deny and dismiss Employee's request for a penalty.


IX.  IS EMPLOYEE ENTITLED TO INTEREST, TRANSPORTATION CHARGES, AND 
LONG DISTANCE TELEPHONE COSTS TO ATTEND THE PREHEARINGS AND 
HEARINGS?

A.
INTEREST


We find the law permits an award of interest only when we award past due disability or medical benefits.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp, 831 P.2d 352.


We find we have not awarded any medical or disability benefits to Employee in this decision.  We will deny and dismiss his request for interest.

B.
TRANSPORTATION CHARGES


Employee claims $600 for transportation charges, apparently to seek medical treatment.  Under AS 23.30.030 an Employee is entitled to transportation expenses to "the nearest point where adequate medical facilities are available."  


We find Employee obtained treatment from Dr. Whistler and Dr. Scalone, and Defendants paid these physicians' charges.  We find Employee is entitled to transportation expenses to these physicians' offices if they are the nearest adequate medical facilities.  


Under 8 AAC 45.082(d) an employee must send to the employer or its insurer a list of the dates of travel for medical treatment, and the number of miles driven, or the bus fare, for the travel.  We are unable to find any itemization by Employee of the number of miles driven, or the bus fare, to travel to Dr. Whistler or Dr. Scalone's offices.  Therefore, we cannot award him any transportation expenses at this time.


Employee must file with us a written list of the dates he traveled, the doctor he saw, and the number of miles to and from the doctor's office for each trip or the bus fare for each trip.  He must send a copy of this list to Defendants, and state in writing to us that he sent Defendants a copy.


Defendants must pay his compensable transportation expenses.  If there is a dispute about the transportation expenses due, Employee may request another hearing on this issue.
  We retain jurisdiction over the claim for transportation expenses.

C.
TELEPHONE CHARGES


Under AS 23.30.145 and 8 AAC 45.180(f)(10) we can award costs, including the costs for long-distance telephone calls, to an employee who is successful in his claim.  We have not awarded Employee any medical or disability benefits in this decision.  Therefore, he was unsuccessful in this claim, and we cannot award him the costs for his telephonic participation in prehearings leading to this hearing and to attend this hearing.


We note Employee attended the June 6, 1996 hearing by telephone, and we awarded him  an increase in his temporary total disability benefits in our July 2, 1996 decision.  Moreno, Decision No. 96-0270 at 9.  The record reflects Employee participated by telephone in both the prehearings and hearing leading to our previous decision.  To the extent Employee seeks paying of the telephone bills to attend the prehearings before June 6, 1996 and the June 6, 1996 hearing, we are willing to award these costs.


In order for Employee to get paid for these telephone charges, he must provide the billing statements from the telephone company showing the charges for the calls.  Alternately, he can provide an affidavit
 stating the amount he paid for each telephone call.  He must file the affidavit or copy of the telephone bill with our office, and state in writing that he has sent a copy of the bill or affidavit to Defendants.  If Defendants do not pay the telephone costs claimed by Employee, he may file another request for a hearing.  We will retain jurisdiction over this issue.


ORDER

1.
Employee's claim for temporary total disability benefits to November 30, 1995 is denied and dismissed.


2.
Employee's claim for permanent total disability benefits is denied and dismissed.


3.
Employee's claim for death benefits is denied and dismissed. 



4.
If Employee has a billing showing Dr. Sanders' charges have not been paid by Defendants, he must send the bill to Defendants and a copy to us.  Defendants must either verify payment or pay Dr. Sanders' charges.  We retain jurisdiction to hear disputes regarding Dr. Sanders' bill. 


5.
Employee's claim for payment of Dr. Vogue's charges is denied and dismissed. 


6.
Employee's claim for an increase in his weekly disability benefit rate is denied and dismissed.


7.
Employee's request that we find Defendants unfairly or frivolously controverted his claim is denied and dismissed.


8.
Employee's claims for interest, a penalty, and an award of attorney's fees are denied and dismissed.


9.
We retain jurisdiction over the claim for transportation expenses to get treatment from Dr. Whistler and Dr. Scalone.


10.
Employee's claim for telephone costs to attend prehearings and hearings from June 7, 1996 forward is denied and dismissed.


11.
We retain jurisdiction over the claim for telephone costs for Employee to attend prehearings and hearing on or before June 6, 1996.


Dated at Anchorage, Alaska this 21st day of August, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Harriet Lawlor            


Harriet Lawlor, Member



 /s/ Florence S. Rooney        


Florence S. Rooney, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tiberio M. (Calderon) Moreno, employee / applicant; v. Peking Chinese Restaurant, employer; and Insurance Company of North America, insurer / defendants; Case No. 9513853; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of August, 1997.



_________________________________



Trisha Bruesch, Clerk
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     �To request a hearing, Employee must complete and file with us an Affidavit of Readiness for Hearing and serve a copy upon Defendants.


     �To request a hearing, Employee must complete and file an Affidavit of Readiness for Hearing and serve a copy upon Defendants.


     �An affidavit must be under oath and notarized by a notary republic.  The affidavit is the same as sworn testimony, and is subject to perjury charges as well as the provisions of AS 23.30.250.  AS 23.30.250 states in part:  "A person who (1) knowingly makes a false or misleading statement, representation or submission related to a benefit under this chapter . . . is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46-120 - 11.46.150."


	





