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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BUDDY H. NORTH,



)








)




Employee,


)
DECISION AND ORDER









)

and






)
AWCB Case No. 9619092








)

ALASKA PHYSICAL THERAPY & 

)
AWCB Decision No. 97-0182

REHABILITATION




)








)
Filed with AWCB Anchroage


  

Applicant,

)
August 28, 1997








)



v.




)








)

ANCHORAGE SCHOOL DISTRICT,

)


(Self-Insured)




)




Employer,


)




  Defendant.

)

___________________________________)



On July 30, 1997, we heard Applicant's February 26, 1997 claim requesting payment for medical treatment provided to Employee which was billed at a higher rate than paid by Employer.  Employee is not represented and did not appear at the hearing.  Applicant's claim was presented by Mr. Raymond Schalow.  Employer's defense was presented by Adjustor Carrie Kay.  We closed the record at the end of the hearing.


ISSUE

Which, if any, American Medical Association (AMA) Physicians' Current Procedural Terminology (CPT) service code should be assigned to VAX-D Therapeutic Table (VAX-D) treatments for purposes of payment? 




SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee injured his back on September 5, 1996 while working for Employer.  (September 12, 1996 Report of Injury).  In October 1996, Employee began VAX-D Therapeutic Table (VAX-D) treatments with Applicant.  (Employee's October 14, 1996 VAX-D Initial Screening Form).  


Employer's adjustor, Carrie Kay, testified at hearing that she sent the bills for such treatments to CorVel Corporation (CorVel) to review for payment.  Elizabeth Cline testified at hearing that she is the MedCheck Supervisor at CorVel and that she contacted the AMA coding department and inquired about which CPT service code
 should be  assigned to VAX-D treatments.  In response to her inquiry, the AMA Department of Coding and Nomenclature's June 3, 1996 letter (Employer's Hearing Exhibit 7) states:


From a coding perspective, CPT code 97012, Application of a modality to one or more areas; traction, mechanical should be reported for the procedure performed on the VAX-D table. . . . . CPT code 64722 should not be reported for the VAX-D treatment as code 64722 represents an invasive procedure involving nerves.


Ms. Kay testified that she paid Employee's VAX-D treatments at the rate of $40.78 each.  We administratively note that $40.68 is the recommended payment for procedure code 97012, designated as "TRACTION-MECH".  (Alaska Workers' Compensation Fee Schedule
 (Fee Schedule) at page 234).


In addition to presenting Applicant's claim, Mr. Raymond Schalow testified at hearing.  Mr. Schalow testified that he is the business manager for Applicant and that Applicant bills individual VAX-D treatments at $175.00.  Mr. Schalow testified that Applicant is the only facility to offer VAX-D treatments in Alaska.  Mr. Schalow further testified the VAX-D is a new modality which the Federal Drug Administration (FDA) certified as a "decompression device" on July 6, 1996.  


Mr. Schalow testified that in addition to being Applicant's business manager, he also serves as the national Treasurer for the VAX-D Technology Medical Association. He testified that, nationwide, VAX-D treatments are billed between $175 and $220 per treatment.  Mr. Schalow further testified that Applicant has also billed VAX-D treatments at CPT code 64722, because the treatment results in a disc decompression.  We administratively note that CPT code 64722 is described as "DECOMP; UNSPECIFIED NERVE (SPECIFY)" with a "total fee" of $1733.14 and is listed in the surgery section of the Fee Schedule.  Id. at 157.  Furthermore, on at least one occasion, Applicant has billed Employee's VAX-D treatment at $175.00 with CPT code 97799.  (Employer's Hearing Exhibit 7; October 31, 1996 Insurance Claim Form).  CPT code 97799 is described as "UNLISTED PHYS MEDS/REHAB SERV/PROC" with the "total fee" designated as "BR."  Id. at 235.  "BR indicates a 'By Report' procedure, which is typically one that is too variable to accept a set relative value."  Id. at 5.            


Karen Ratliff, M.S., testified at hearing that she is a licensed physical therapist employed by Applicant.  Ms. Ratliff testified that patients are assessed after every ten sessions to determine whether they should continue treatment, and assessed again when discharged.  Ms. Ratliff testified that based on her professional experience, the results from VAX-D therapy are far superior to the results obtained from conventional traction therapy.


Ross Brudenell, M.D., testified he is Applicant's medical director.  Dr. Brudenell testified that he critically assesses potential VAX-D therapy patients to determine whether they are appropriate candidates for such treatment.  He applies specific criteria to determine whether the source of a candidate's back pain is probably nerve root irritation suggesting a disc problem.  


Dr. Brudenell testified the conventional medical method for accomplishing a disc decompression was to "suck out" the disc material through a large needle inserted in the patient's spine.  He said VAX-D therapy accomplishes disc decompression by a non-surgical procedure called "distraction."  Rather than sucking the disc material out of the patient's body altogether via surgery, VAX-D therapy results in a non-invasive decompression by creating a vacuum in the disc itself which sucks the extruded disc material back into it.  This, according to Dr. Brudenell, reduces nerve root irritation.  


Dr. Brudenell testified that distraction causes a vacuum (reduced intra disc pressure) when the fibrous material surrounding the disc space is stretched.  Distraction occurs when there is pulling from opposite directions in a process analogous to a "Chinese finger pull."  Traction, on the otherhand, only pulls from one direction and relies on resistance provided by a person's upper body weight being pulled across a surface.


Dr. Brudenell testified that the VAX-D therapy also promotes healing of the irritated nerve root by enlarging the "window" (foramen) through which it passes.  Specifically, he testified that an irritated nerve root can be compared to a swollen "cork in the neck of a bottle."  The VAX-D therapy opens the "window" on a concyclical basis, usually about one minute, approximately 15 times during a 30-minute session, five days a week for about three weeks.  Dr. Brudenell opined that the cumulative effect from enlarging the "window" on a temporary, yet concyclical basis, is healing of the swollen nerve.


Morris Horning, M.D., testified that, in his opinion the VAX-D therapeutic table is a "smart idea" because it "eliminates the friction problems" associated with traditional traction, "but basically the effect on the spine is still [the result of] traction."  He testified his opinion was based on his review of the professional literature, specifically, an article in the September 1994 Journal of Neurosurgery, referred to in the VAX-D promotional video.  


Dr. Horning testified that decompression can be accomplished by surgery or traction. He asserted that practitioners in his specialty, rehabilitation medicine, "owe some thanks to the VAX-D people because [conventional] traction with less than 50 pounds is a waste of time."  Nevertheless, Dr. Horning testified that "distraction and traction are essentially the same thing" and that increased intradisc pressure can also be obtained by adding more weight to the standard traction unit.   


Applicant argues that the VAX-D therapy is different than ordinary traction and should not be coded as such.  Applicant further argues that because the procedure results in decompression, it should be coded and paid at that fee schedule rate.  Alternatively, Applicant argues the VAX-D should be coded as an unspecified physical therapy procedure which would permit it to be paid at reasonable rate.  Applicant argues $175.00 per session is reasonable.  On the otherhand, Employer argues that because the AMA has assigned VAX-D treatments the CPT code for traction they should not be paid at a rate which exceeds the maximum amount permitted under the fee schedule for traction, $40.68.


FINDINGS OF FACT AND CONCLUSIONS OF LAW  


AS 23.30.095(a) states in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. 


AS 23.30.095(f) provides:


All fees and other charges for medical treatment or service shall be subject to regulation by the board but may not exceed usual, customary, and reasonable fees for the treatment or service in the community in which it is rendered, as determined by the board.  An employee may not be required to pay a fee or charge for medical treatment or service.  


Our implementing regulation, 8 AAC 45.082(i), states in pertinent part:


Fees for medical treatment are determined as follows:



(1) The fee may not exceed the physician's actual fee or the usual, customary, and reasonable fee as determined under this subsection, whichever is lower.



(2) The board will publish annually a bulletin for the "Workers' Compensation Manual,"  published by the department which gives the name and address of the organization whose schedule of providers' charge data must be used in determining the usual, customary, and reasonable fee for medical treatment or services for injuries that occur on or after July 1, 1988.  The manual, and the organization's name and address are available upon request from the State of Alaska Workers' Compensation Division, P.P. Box 21149, Juneau, Alaska 99802-1149.



(3) The usual, customary, and reasonable fee must be determined based on the 90th percentile of the range of charges for similar services reported to the organization described in (2) of this subsection.  The organization charge data must be used as follows:




(A) If the organization publishes the schedule of usual, customary, and reasonable fees on a quarterly basis, the publication for the calendar quarter in which the employee received treatment must be used.  However, if the organization instead publishes the schedule semi-annually, the semi-annual publication for the period in which the employee received treatment must be used.  The usual, customary, and reasonable fee must be based on the schedule in effect at the time the employee received the treatment. 




(B) If the community in which services were rendered is not included in the organization's data, or if the type of treatment the employee received is not included in the organization's data for the community in which services were rendered, the usual and customary fee must be based on the data reported for the community nearest to the community in which the services were rendered to the employee.




(C) If the type of treatment or service the employee received is not included in the organization's data and the employer has evidence that the fee exceeds the usual, customary, and reasonable fee charged in the community for the treatment or services rendered, the employer shall pay the physician based on the employer's evidence.  In accordance with AS 23.30.110 and 8 AAC 45.070, the physician may request a hearing for a board determination of the usual, customary, and reasonable fee in the community for the treatment or service, and board will determine and award the usual, customary, and reasonable fee.  


In Abel v. Spenard Builders Supply, AWCB Decision No. 97-0098 (April 24, 1997), we stated: 


AS 23.30.095 empowers us to authorize and regulate the payment of medical treatment, and to determine the cost of that treatment. As noted, we have appointed Medicode to provide the "schedule of providers' charge data," i.e., the fee for a given treatment or service. 


We find Employer does not dispute the efficacy or frequency of the VAX-D treatments in this claim; nor does Employer dispute whether Employee's treatment is reasonable and necessary to his course of recovery.  We find Employer only disputes the amount Applicant charged for such treatment.  Therefore, to resolve this dispute we must first determine whether the service provided is covered by our fee schedule.  We find it is not.


First, we find the VAX-D therapeutic table is new treatment modality which, although similar, is not a traction unit and therefore should not be assigned the CPT code for traction.  We make this finding based on the testimony of Dr. Brudenell who explained the difference between distraction and traction.  Specifically, Dr. Brudenell testified that distraction is opposite forces pulling against each other while traction relies on the resistance provided by a patient's body being pulled over a surface in one direction only.  We find Dr. Horning corroborated Dr. Brudenell's position in this respect when he testified that the VAX-D table is a "smart idea" because it eliminates "friction problems."  For these reasons, we do not adopt the AMA's June 3, 1996 categorization of VAX-D therapy as traction with CPT code 97012.  


Second, we also find, based on Dr. Brudenell's testimony, that VAX-D treatments are non-invasive.  Therefore, we conclude such treatments cannot be coded as a surgical procedure (64722), even though the therapeutic result is the same as for  a surgical decompression.  Finally, we find the CPT code 97799 for "unlisted physical medicine/ rehabilitation services/ procedures" is also inapplicable because such classification is for "procedures too variable to set a relative value."  We base this finding on the testimony of Dr. Brudenell, Mr. Schalow, and Physical Therapist Ratliff that the VAX-D treatments are similar in nature (30 minutes per day, five days per week for approximately three weeks) and are charged at a standard rate of $175.00 per session.


Based on these findings, we conclude there is no appropriate CPT code for VAX-D therapy.  Accordingly, we conclude that the "type of treatment" Employee "received is not included in the organization's [Medicode] data."  8 AAC 45.082(i)(3)(C).  Consequently, we must now determine the "usual, customary, and reasonable fee in the community" for the treatment.


We find, based on Mr. Schalow's testimony, that Applicant is the only facility in Alaska to provide this particular treatment modality.  We find, again based on Mr. Schalow's testimony, that VAX-D treatments are charged at between $175.00 and $220.00 per session in other areas of the United States.  Based on this testimony, we conclude $175.00 per session is the usual, customary and reasonable charge for this modality in Alaska, at this time.  Accordingly, we will order Employer to pay Applicant for the VAX-D treatments it provided to Employee, to the extent such treatments were delivered in accordance with AS 23.30.095(c), at the rate of $175.00 per session, less any amounts Employer has already paid for such service.


ORDER

Employer shall pay Applicant at the rate of $175.00 per session, in compliance with AS 23.30.095(c), less any amounts already paid, for VAX-D treatments provided to Employee.


Dated at Anchorage, Alaska this 28th day of August, 1997.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Rhonda L. Reinhold           



Rhonda Reinhold, 



Designated Chairman



 /s/ John A. Abshire             


John A. Abshire, Member



 /s/ Marc D. Stemp               


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Buddy North, employee / Alaska Physical Therapy & Rehabilitation, applicant; v. Anchorage School District, employer (self-insured)  / defendant; Case No. 9619092; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of August, 1997.



Trisha Bruesch, Clerk

SNO

�








     �The AMA develops CPT codes to provide a system for billing similar procedures uniformly to insurance companies and public agencies.


     �The Alaska Workers' Compensation Board appointed Medicode, Incorporated (Medicode) to develop a schedule of providers' charge data which "must be used in determining the usual, customary, and reasonable fee for medical treatment or services . . . ."  8 AAC 45.082(i)(2); see, AS 23.30.095(f) and (j).  Medicode has developed and published the "fee schedule" for the Board since 1995.  At the Board's direction, Medicode completed extensive revisions to the 1995 fee schedule in 1996. The current fee schedule became effective September 16, 1996, and was updated on March 22, 1997.


     �Because VAX-D therapy involves continuing and multiple treatments of a similar nature, AS 23.30.095(c) is applicable.  However, because the parties did not submit this issue for our review, we do not make a determination, at this time. 





