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We heard the employee's claim for benefits on remand from the Alaska Supreme Court opinion Cogger v. Anchor House,    P.2d    Slip No. 4809 (April 18, 1997).  We heard oral arguments on this matter in Anchorage, Alaska on August 14, 1997.  Attorney Michael Jensen represents the employee.  Attorney Deirdre Ford represents the employer.  We closed the record at the hearing's conclusion.  


ISSUES

Whether the employee's condition was a result of a work-related injury. 


SUMMARY OF THE EVIDENCE

Another panel originally decided this claim in Cogger v. Anchor House, AWCB Decision No. 93-0282 (November 5, 1993)(Cogger I).  In that decision, the panel determined the employee's claim was barred by AS 23.30.100 for failure to timely file notice of injury.   In Cogger v. Anchor House,     P.2d     Slip Op. No. 4809 (Alaska, April 18, 1997) the Alaska Supreme Court found that the employee's failure to provide proper formal notice is excused because the employer had actual knowledge and his failure was not prejudicial.  The supreme court then reversed the judgment of the superior court, remanded this case to that court for remand to the us with instructions to consider whether Cogger's claim is compensable.  Following this remand, the parties agreed not to present any additional evidence.  


The employee alleges he injured his back while carrying his personal toolbox up a flight of steps to repair a door on the employer's premises on April 15, 1992.  The employee acknowledges he had similar back problems from September 1989 to approximately May 1990.  The employee further testified that at that time he also had some left-sided leg pain.  The employee asserts his problem was resolved before he began work for the employer in June 1990 and he had no back problems until April of 1992.  


Murray Colgin, the employer's supervising resident manager, testified the employee complained of back pain off and on since starting work for the employer in June 1990.  No other employee could recall the employee complaining of back problems prior to the spring of 1992.  Candace Bonham and Cliff Parker both worked for the employer in April 1992.  Bonham, who worked the day shift, testified she did not recall hearing complaints until after the alleged April incident.  Parker, resident manager on the graveyard shift (11:00 p.m. - 7:30 a.m.), testified he did not recall hearing complaints until the spring of 1992.  Loreen Fidler, who did not begin working until May 7, 1992 testified she heard the employee complain about his back after she began working.  


Jacqueline Wingfield, administrator for the facility, testified she never heard of any back problems by the employee until just prior to his surgery in August 1992.  Mike Arlint, the employee's counterpart on the day shift (7:30 to 4:00), stated he never heard of the employee experiencing back problems until just prior to his surgery.


The employee worked on the 2:30 to 11:00 p.m. shift (swing shift) as a combination "Resident Manager" and maintenance person.  As a resident manager, he monitored patients in the mental health facility, gave them their medications, performed crisis intervention and assisted them as needed.  (Employee hearing testimony and Deposition at 13).


According to Jacqueline Wingfield's testimony, resident managers supervised patients' progress.  However, with the exception of Murray Colgin, none of the resident managers had supervisory authority over other employees.  As a maintenance person, the employee made repairs as necessary.  These repairs often included repairing not only doorknobs, but also door frames, the doors themselves on occasion, and other miscellaneous repairs.


There was conflicting testimony about the amount of time spent on maintenance work by the employee.  Wingfield asserted there is not much maintenance work to be done.  She also asserted that the day shift resident manager/maintenance person, Mike Arlint, performed more maintenance work than the employee.


Arlint testified he worked the day shift (7:30 a.m. to 4:00 p.m.), which overlapped the employee's swing shift by an hour and a half.  Arlint had Sundays and Mondays off, and the employee took Tuesday and Wednesday off.  Arlint estimated he worked on maintenance tasks approximately five percent (five hours per month) of his total work time.  The employee asserted he did maintenance work 30 percent of the time on his swing shift.


Arlint testified he does more maintenance work than the employee.  Arlint asserted that since he worked the day shift, he could get the necessary funds from Wingfield to purchase replacement parts for damaged components.


The employee testified that on approximately April 15, 1992, he was carrying his personal toolbox, which he estimated weighed between 30 and 40 pounds, up three flights of steps to repair a door on the third floor of the house on the complex.
  He testified that as he turned left up the steps, he felt a sharp pain in his left low back.  Nobody witnessed the accident.  He hesitated for a moment, and then continued on with his toolbox to apartment number 305, which he asserted he repaired.  According to the employee, the sharp pain changed to a dull ache.  At hearing, he stated he took the toolbox back to the "house" and continued performing his duties.
  In his deposition, he testified he put the toolbox back in his truck.  (Employee Dep. at 32).


There was conflicting testimony about the type of repairs, the date a door or doors was repaired at apartment 305, and who made the repairs.  As noted, the employee alleges the date he made the repair was approximately April 15, 1992 when he was injured.  We take administrative notice that April 15, 1992 was a Wednesday, one of the employee's usual days off.


At hearing, the employee testified that the door was damaged during the day, and he repaired it in the evening.  The employee testified in his deposition that he repaired an outside door to Apartment 305 which had been kicked in by a resident.  (Employee Dep. at 28).  He asserted he just repaired the door's molding with screws, nails and glue.  (Id. at 29).  At hearing, the employee testified that this outside door was not damaged, just the molding around the door. 


Cliff Parker, who is the night manager at the facility on Fridays and Saturdays only, recalls a door being kicked in on one of his weekend shifts in the spring of 1992.  According to Parker, in the incident he recalled, the door and door frame were destroyed.  Parker could not recall who made the repairs, and he was unsure whether the door was an outside or bedroom door.


Mike Arlint asserted initially that he, and not the employee, repaired three doors in April 1992.  He later added he could not recall any incident occurring around the middle of April 1992, but he repaired a damaged door in March 1992.  Arlint asserted he repaired doors on apartments 304 and 305.  He asserted he repaired the trim by just nailing it down.  He could not recall a door frame repair.  


Candace Bonham, who worked the day shift from September 1991 to October 1992, recalled that the door to apartment 305 was kicked in during the spring of 1992.  She further recalled the employee started complaining of back pain after someone repaired the door.  She was unsure who fixed the door.


There was also conflicting testimony regarding who knew about the incident and when the employee reported the incident.  The employee testified in his deposition that he was "sure" he mentioned the incident to somebody that day, but he could not recall a particular person.  (Id. at 33).  He could not recall telling anyone about the specific incident, but he mentioned his back bothered him.  (Id. at 33-34).


He testified subsequently that he told everyone that worked for the employer at the time, on many occasions, that "packing that damn toolbox around screwed up my back."  (Id. at 50).  He did not specify when he made these statements.  At hearing, he stated he told "just about everyone" that he hurt his back carrying the toolbox.  In his deposition, he admitted he did not tell administrator Wingfield, and he probably should have done so.  (Id. at 39).  He reasoned he did not do so because he kept hoping his back would get better.


In his deposition, the employee testified that in the "day or days" following the incident, he told Murray Colgin that he "was over at the apartment doing some repairs and my back's been bothering me."  (Id. at 33).  However, he testified he did not describe the specific incident or use the word "injured."  At hearing, he claimed he told Colgin of the specific toolbox injury "within a matter of days."  Colgin testified the employee never told him of any such incident involving the employee's back and the toolbox.


Colgin testified he first learned that the employee was injured within five days of the employee's surgery, when the employee's wife told him.  Wingfield never heard of an injury.  She asserted she first learned the employee was asserting a work-related injury when she received the notice of injury in September 1992.
  Arlint testified he was not aware of any injury to the employee.  He did not learn of the employee's back problem until the employee had surgery in August 1992.


Cliff Parker recalled the employee having back problems in the spring of 1992, but he testified the employee did not tell him of any injury.  Loreen Fidler, who did not start working for the employer until May 7, 1992, testified it was "common knowledge" the employee had back problems that were related to his carrying the toolbox.   However, she admitted on cross-examination that the employee never told her of any specific injury or exacerbation while working for the employer.


Candace Bonham  testified it was common knowledge the employee hurt his back at work.
  She asserted the employee told her he got hurt carrying a toolbox, and that the employee's wife told her the day after the alleged incident.  She added some of the residents told her too.


By contrast, Bonham completed a "Questionnaire" on February 26, 1993 stating in part:  "Part of Tony's job involved heavy lifting of milkcrates [sic] and groceries.  I feel that probably caused his back problems."  On cross examination, Bonham admitted she was disciplined for abusing residents, but she asserted the accusations were never proven.  She testified she quit working for the employer because she became fed up with the lies and other things that went on.  


The employee testified that in April of 1992, he knew that he was supposed to fill out an "incident report"  when he incurred an injury.  He explained an "incident report" is a State of Alaska form used to report any incident on the employer's premises involving an employee or resident.  (Id. at 32).  However, he asserted in his deposition: "At that particular time and for a number of days afterwards there wasn't any [reports] over at the house and the office is closed after 4:00 or 4:30."  (Id. at 32-33).  At hearing, he asserted there were no incident reports available on the employer's premises from April 15, 1992 to September 1992 after he returned to work from surgery.  He testified he asked his supervisor Colgin for an incident report, but Colgin never gave him one.  He admitted he did not ask administrator Wingfield for one.


Colgin asserts the employee never told him of any incident concerning his back, and the employee never requested an incident report.  Colgin was not positive, but he believed he did not learn of the incident until the employee's wife told him within five days of surgery.  Regarding incident reports, Colgin indicated the reports are always available in the office which is open until 4:00 or so.  They are also available 90 percent of the time in the area where residents' prescriptions are kept.  Colgin stated employees have access to this area during all shifts.  Wingfield testified employees are given an outline of procedures which instructs them on when to complete incident reports.


The employee testified that after the alleged "toolbox" incident, he continued to perform his usual duties.  He did not seek medical treatment at that time.  The employee testified he did self medicate with aspirin, Doan Extra Strength, Tegretol, and Ativan.  He also continued to carry his toolbox as needed.  Parker and Fidler testified they recalled seeing him carry his toolbox on occasion.  However, Wingfield, Colgin and Arlint testified they never saw the employee carry his toolbox.


On Monday, July 13, 1992 the employee went salmon fishing north of Anchorage.  He testified at hearing he only went fishing two or three times between May and July 1992, and he caught only one fish during that period, a 15 to 20 pound king salmon.  He went fishing on July 13, 1992 because it was the last day king season was open.  In his deposition, the employee testified that before his injury he camped and fished every weekend.  But afterwards, he fished only every other weekend.


Mike Arlint and Murray Colgin disputed the employee's testimony that he fished only two or three times in the spring and early summer of 1992.  Colgin believes the employee's fishing frequency was more accurately stated in his deposition.  He recalled the employee planning many trips during that period.  Arlint asserted that the employee fished very frequently in the spring of 1992.  He recalled the employee mentioning fishing after he finished his work shift at 11:00 p.m.


In any event, while fishing on July 13, 1992, the employee's pain increased.  He testified that he forgot to take aspirin along on the trip, and this lack of medication caused the pain to increase.  He testified that this is when he first learned he had a serious problem with his back.


He testified he does not believe the fishing on July 13, 1992 caused an onset of pain.  He admitted catching his only salmon of the year that day, and he testified he fished for eight to ten hours, standing and sitting during that time.


Because a car blocked his vehicle, he was unable to return to Anchorage and get to work on time.  However, he testified he reported late and finished his work shift that day.


July 14 and 15, 1992 were his regular days off.  On July 15, 1992 he went to the emergency room because of his back pain.  He testified he told the physician he had back pain for a number of months, and he hurt his back doing some repairs in an apartment at work.  (Id. at 39-40).  However, at hearing he testified he had no recollection one way or the other regarding what he told Joan  Edney, M.D.  The July 15, 1992 report of Dr. Edney states the employee was in no acute distress.  It also states:


[The employee had a] history of low back pain for the past three months, worse in the last three days with radiation into the left leg.  He denies any specific instance of the onset of the pain. . . He states he has had a similar episode in 1989 that took him nine months to get over.  He denies any weakness, paresthesia or incontinence.


The employee was told to rest at home with no heavy lifting.  The employee testified on direct examination that after the fishing incident he continued to work the entire time, performing his regular duties.  He testified his back condition worsened rapidly in August 1992.


On cross examination, he testified he could not recall specifically, but he believed he did not miss any work time after the fishing incident.  Jacqueline Wingfield stated the employer's records show the employee missed five days, July 16 to 20, 1992 for illness.  The employee responded:  "That could be incorrect records there."


The employee was examined by John Cates, D.O., on July 17, 1992.  Dr. Cates, who became the employee's treating physician, wrote in his initial report:


He presents with 2 to 3 month low back ache.  He was up north this past weekend fishing and he didn't do any heavy lifting but Monday noted pain radiating down his left posterior leg to the calf.  No numbness or weakness.  It has gotton [sic] slightly better although his back is really stoved up and he is unable to get around very well.

(Cates July 17, 1992 report).


Dr. Cates testified that it was his habit to write down what he considers to be important regarding a patient's causative statements or history.  (Cates Dep. at 71).  Dr. Cates stated, to the best of his recollection, that the first time the employee mentioned an incident concerning a toolbox was March 26, 1993 when he requested a physical capacities evaluation at the prodding of his attorney.
  Dr. Cates asserted he would have remembered a toolbox incident.  He testified that the employee's March 26, 1993 statement regarding the toolbox incident was "[c]ompletely new.  It was really the fishing that he had mentioned at the time."  (Id. at 49).


The following exchange occurred at Dr. Cates' deposition:


Q:
In your medical opinion is it probable that Mr. Cogger's back problems or herniation were related to an acute injury which happened, say, in the two to three months prior to July of `92, or is it more likely based on those medical records that that [sic] herniation was a historic or older problem?


A:
I think it was that he had an exacerbation of an old condition.


Q:
Okay, and based on the information that you were given at the time that you began -- or, that Mr. Cogger began treating with you, were you ever given any information that he had suffered an acute employment-related injury?


A:
I don't think so.  I'm checking -- had a little history form filled out by him, and he does say in his history, it says, "complete the following medical history, explain any answers", he puts a positive at low back pain, and then he elaborates on it, "low back pain at this time".  And he actually didn't mention that he'd ever injured it before.  


The employee recalled in his deposition that he told Dr. Cates about the specific toolbox incident when he was first examined by Dr. Cates on July 17, 1992.  (Employee Dep. at 41).  At hearing, the employee testified he thought he had, but he was then unsure whether or not he told the doctor of the specific incident on July 17, 1992.


Dr. Cates performed ultrasound and high velocity manipulation, and he gave the employee Anaprox and some exercises.  He advised the employee to stay off work until the next visit on July 23, 1992.  Dr. Cates' reports of July 23, 1992 and August 3, 1992 indicate the employee's condition became much improved, and the employee was not interested in surgery.


Subsequently, the employee's condition deteriorated. Dr. Cates ordered a magnetic resonance image (MRI) on August 20, 1992.  The MRI revealed a large herniated disk at L5/S1.  The employee was admitted to Humana Hospital that day.  The admission notes indicate the employee reported with a three-month history of low back pain which progressed in the prior two days to radicular pain into both legs, periscrotal pain and numbness.  The notes mention the employee's back injury in 1989, but nothing else.


On August 21, 1992 a laminotomy and disk excision was performed by Louis Kralick, M.D., with the assistance of Dr. Cates.  Dr. Kralick's operative report indicates the employee had progressive back pain which "had become more severe in the last three weeks prior to admission."  The employee was released from the hospital a few days later, and he eventually returned to work.  He later resigned to take a position with another employer.


On September 9, 1992 the employee signed a board-prescribed injury report.  The employer signed the report on September 10, 1992, and it was filed on September 24, 1992.


Dr. Cates testified that the employee sustained an acute exacerbation of a previous condition, the 1989 injury.  (Cates Dep. at 20-21, 31).  Dr. Cates indicated the acute exacerbation could be the fishing incident in July 1992.  (Id. at 31-32, 49, 57-58).  The doctor asserted employees normally describe a work incident if the symptoms are related to work.  (Id. at 58).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has long recognized that employment which aggravates, accelerates, or combines with a preexisting condition to cause disability is compensable.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  However, liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  Burgess Construction Company v. Smallwood, 623 P.2d 312 (Alaska 1981).  


In analyzing a case involving a preexisting condition, the Court held that an aggravation, acceleration, or combination  must be presumed in absence of substantial evidence to the contrary. Id. at 315. Therefore, we will apply the statutory presumption found in  AS 23.30.120.


AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


We find the employee established a preliminary link between the injury and the employment.  We find the employee has done so through his testimony stating that he hurt his back while carrying his toolbox in the spring of 1992.


We find the employer has overcome this presumption with substantial evidence. We find the substantial evidence is the testimony of Dr. Cates, Murray Colgin, and Jacqueline Wingfield support a conclusion that the employment conditions did not aggravate, accelerate or combine with the employee's condition.  We further find that the fishing incident in July of 1992 provided an alternative explanation to the employee's pre-existing condition to cause disability. 


The presumption therefore drops out, and the burden now shifts to the employee to prove his case by a preponderance of the evidence.   We find the employee has failed to do so.  There is no  medical evidence to support the employee's claim that his work aggravated, accelerated or combined with his pre-existing back condition to cause disabilyt and the need for surgery.  Dr. Cates' reports first mention a work-related injury in March of 1993, eight months after he began providing treatment.  Dr. Cates testified that this is an unusual delay for an injured employee to report a work injury.  (Cates Dep. at 58).  Dr. Cates further testified that the fishing incident in July of 1992 could have been the cause of the exacerbation of the employee's condition.   


The employee's claim primarily relies on his own testimony.  We find, like the previous panel in Cogger I, and the Alaska Supreme Court, that the employee is not credible.  His deposition and hearing testimony was inconsistent.  Furthermore, his testimony was inconsistent very credible people's testimony.  We find the lay testimony that supports the employee's claim, relies on the employee's statements.  Since we have found his testimony not credible we give less weight to those other statements.  Based on the foregoing, we find the employee has failed establish the presumption of compensability.  Even if the employee did establish the presumption, we find the employee failed to prove his case by a preponderance of the evidence.   Therefore, we deny and dismiss the employee's claim.  


Since we have awarded no compensation or benefits, we cannot award attorney fees and costs under AS 23.30.145.  Accordingly, the employee's claim for attorney fees and costs must be denied and dismissed.


ORDER

The employee's request for compensation, medical benefits, and attorney fees and costs, is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of September, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member



 /s/ Shawn Pierre              


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anthony A. Cogger, employee/applicant; v. Anchor House, employer; and Wausau Insurance Co., insurer/defendants; Case No.9219887; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of September, 1997.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �  According to Murray Colgin, supervising resident manager, the grounds consist of a three-story house and an eighteen-plex which contains an office in its basement.  The employee testified in his deposition that he was unsure of the specific date, but that the incident occurred around the middle of April 1992.


     �  The employee did not explain why he took his personal toolbox back to the house.  He testified he usually took the toolbox out of his pickup, and returned it there.


     �  In his brief, the employee asserted that Wingfield testified she was not aware of the employee's back problems until she received the injury report on September 10, 1992.  (Employee written closing argument at 9).  However, the record shows Wingfield testified she did not know of the work relationship of the employee's back problem until she received the notice of injury.  According to Mike Arlint, Wingfield told her to 'cover' for the employee, prior to his surgery, because he was having back problems.


     �  She asserted there wasn't anything anybody didn't know about events at Anchor House.


     �  He stated he stood still on the bank most of the time.


     �  There is no mention of the toolbox incident until the March 26, 1993 report which states in part:  "He apparently initially injured his back while lifting a tool box at work and he has four statements from previous employees to that effect."





