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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

DANIEL T. JALBERT,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9610501

THE ODOM CORPORATION,


)








)
AWCB Decision No. 97-0193




Employer,


)








)
Filed with AWCB Anchorage



and




)
September 17, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the parties' petitions to compel discovery on the written record at Anchorage, Alaska.  Attorney Andrew Lambert represents the employee.  Attorneys James Hutchins and Paul Niewiadomski represent the employer.  We closed the record on August 28, 1997, when we first met after the parties filed their briefs.  


ISSUES

1.
Whether to compel the employer's adjuster to produce its adjuster's file.


2.
Whether to compel the employee's attendance at his deposition.  


SUMMARY OF THE PROCEEDINGS AND ARGUMENTS

The employee injured his knee on June 10, 1996.  The employer  paid benefits through August 7, 1996.  The employer controverted temporary total disability (TTD), medical costs unrelated to the industrial injury, and other miscellaneous benefits, after August 7, 1996.  The employee filed a claim for benefits on April 28, 1997.  


On May 13, 1997 the employee served the employer's counsel with a discovery request seeking: "[A] complete copy of the adjuster's file including adjuster notes.  If there are any documents in the file you feel are privileged, please provide me some notice of what documents you feel are privileged and the basis for the privilege."  On June 4, 1997, the employer responded:  



Defendants in this workers' compensation matter decline to provide you with a complete copy of the adjuster's file.  In the first place, Langdon v. Champion [citation omitted in original] does not apply in the workers' compensation arena.  Secondly, the Alaska Workers' Compensation Act is quite specific about the kinds of documents which need to be produced and when they must be produced.  We certainly intend to follow the dictates of the Act in this regard.  Third, the Board's regulations only permit requests for production upon a proper showing of justification.  I recognize that you are following the Board's dictates in requesting this material informally first; nevertheless, I do not perceive any justification for the requested production of the file.  Finally, even were the file discoverable, attorney-client communications, litigative work product, reserve calculations, and adjuster's notes evaluating the case would not be discoverable.  


On June 26, 1997, the employee filed a petition to compel production of the adjuster's file. On July 1, 1997, the employer answered the petition :  "The request that the carrier provide a complete copy of its claim file is objectionable because the request calls for attorney-client communications, work product, irrelevant material and material not likely to lead to the discovery of admissible evidence, and because it is overbroad and overly burdensome."  


On July 14, 1997, the employee responded to a July 11, 1997 letter from the employer: 


I cannot schedule Mr. Jalbert's deposition mainly because the issue of the adjuster file needs to be resolved.  I do not think it is fair that you can take a deposition of my client and potentially question him about materials that I have no opportunity to discuss with him before hand.  

The employer responded to this letter on July 28, 1997:  


I will simply take your letter of July 14, 1997 as an indication that you feel that your client has the right to refuse to attend [his deposition] under the circumstances stated in that letter.  As a consequence, I enclose a petition for an order from the Board requiring your client to attend his deposition.


The employee relies on Langdon v. Champion, 752 P.2d 999 (Alaska 1988), which held that attorney client privilege and the work product doctrine do not protect an adjuster's file for an insured's discovery request "absent a showing that they were prepared at the request or under the supervision of [an] attorney."  Id. at 1006-1007.  The employee asserts he will submit to a deposition after production of the adjuster's file (assuming we order production herein).  The employee asserts there may be information in the file that his attorney needs to prepare for his deposition.  


The employer argues we should deny the employee's request for "unabridged access to the adjuster's file."  The employer argues that granting the employee's broad request would be contrary to the Board's goal of providing a simple, speedy remedy for claimants.  The employer argues allowing these discovery requests would slow the claim procedure, and add additional expense for carriers.  Regardless of our decision regarding the adjuster's file, the employer asserts the employee must submit to a deposition, arguing that collateral disputes should not hinder legitimate discovery issues.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) states in pertinent part: 


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by the this chapter.  The board may make its investigation or conduct its inquiry in the manner by which it may best ascertain the rights of the parties.  


With regard to sanctions for discovery violations, our regulation, 8 AAC 45.054(d) states:  "A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request."


With the exception of depositions and interrogatories, we find we are not otherwise bound by the technical and formal rules of discovery or procedure which would apply to a civil lawsuit.
  We have always encouraged parties to cooperate during the discovery process and to only seek our assistance when voluntary compliance has not been forthcoming.  Moses v. Indian Reorganization Act Council, AWCB Decision No. 97-0082 (April 8, 1997);  Leineke v. Dresser Industries-Atlas, AWCB Decision No. 86-0063 (March 28, 1986).  

I.
Production of the Adjuster's File.


In Langdon v. Champion, 752 P.2d 999, 1000 - 1001 (Alaska 1988)
, the Alaska Supreme Court held:  



We conclude that statements made by an insured to an insurer are not protected by the attorney-client privilege unless it can be shown that the insurer, in receiving such communications, was acting at the express direction of counsel for the insured.  Similarly, we conclude that materials contained in an insurer's file shall be presumed to have been compiled in the ordinary course of business, and, thus, outside the scope of the work product doctrine, absent a showing that the materials were prepared at the request or under the supervision of the insured's attorney.


The Langdon court held that an insurer (or its adjuster) is not a "representative" of the attorney who is protected by the attorney client privilege, until an attorney has given direction.  Id. at 1002.  In addition, the court cited several times to its policy of its commitment to "liberal pre-trial discovery" and to "insure that the fact finding process does not become reduced to gamesmanship that rewards parties for hiding or obscuring potentially significant facts."  Id. at 1004, 1007.


We find the same analyses and policy concerns apply in the present action.  We find the parties' interests are best served by an approach favoring liberal pre-trial discovery, and by reducing or eliminating gamesmanship as discussed in Langdon.  We conclude that the employer's adjuster's file shall be produced within the scope of the Langdon decision.  Specifically, the employer shall produce its entire adjuster's file, except for the following:  1) documents covered by the attorney client privilege;  2)  materials prepared at the direct request or supervision of the attorney of record for the claim based on the work product doctrine.  The employer shall produce the file, and provide the employee with a list of any materials or documents exempted under number 1 or 2 above, within 14 days of the issuance of this decision.  

II.
Employee's Deposition.  


In Dixon v. Olympic Constructors, AWCB Decision No. 93-0106 (April 30, 1993) the employee refused to submit to his own deposition prior to the employer's production of a surveillance video in which it had monitored the employee.  The Board in Dixon held the employee was not entitled to refuse to be deposed.  Similarly, we find no reason to depart from the holding in Dixon.  In the present claim, as in Dixon, we find the contents in the file of the employer's adjuster (that must be produced) are not necessary for the employee to prepare for his deposition.  Within 14 days of the issuance of this decision, the employee and employer shall schedule a date to take the employee's deposition.  


ORDER

1.
The employer shall produce its adjuster's file in accordance with this decision and order.


2.
The employee shall submit to a deposition in accordance with this decision and order. 


Dated at Anchorage, Alaska this 17th day of September, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn              


S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Daniel Jalbert, employee/petitioner; v. The Odom Corporation, employer; and Alaska National Insurance Co., insurer/respondents; Case No. 9610501; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of September, 1997.

                             _________________________________

                             Trisha L. Bruesch, Clerk
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     �However, we have looked to the ARCP for guidance in other discovery matters, when applicable.  Short v. Keener Packing Co., AWCB Decision No. 97-0110 (May 22, 1997).  McCarroll v. Catholic Social Services, AWCB Decision No. 97-0001 (January 6, 1997).


     �Langdon involved a personal injury action, not a workers' compensation action.  





