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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

UALLEN CARRIERE,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8925319

VECO, INC.,




)









)
AWCB Decision No.97-0194




Employer,


)
FILED IN ANCHORAGE,  AK








)
ON SEPTEMBER 24, 1997



and




)








)

AMERICAN INTERNATIONAL GROUP,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's request for a penalty on September 10, 1997 at Anchorage, Alaska.  Attorney James Pentlarge represents the employee.  Attorney Robert Griffin represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether to award a penalty and attorney's fees and costs.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured his shoulder on August 27, 1989 while working for the employer.  On November 9, 1994, we approved a compromise and release agreement (C&R).  The facts detailed in this C&R are incorporated herein by reference.  Pursuant to the C&R the employer was to pay the employee a lump-sum of $42,000.00.  


On November 10, 1994, the insurer's adjuster, Bob Jackson, faxed a check request form to Shelley Bradley, the insurer's senior claims examiner, requesting issuance of the employee's settlement check and a separate check for his attorney's fees.  The employer's exhibit three to its hearing brief is a photocopy of a check, payable to the employee, dated November 12, 1994, in the amount of $42,000.00, drawn from Key Bank of Alaska, Anchorage.  


Mr. Jackson testified that he received the employee's check from the insurer's Portland, Oregon office in the company's over-night "pouch" and mailed the employee's check that day.  An entry in Mr. Jackson's activity log (employer's hearing brief exhibit four) dated November 15, 1994 states:  "Received clmt's settlement check.  Send out + enter onto draft pay record."  


On November 30, 1994, Mr. Pentlarge phoned Mr. Griffin to report that the employee had not received his check.  Mr. Pentlarge reported that the employee suspected his mail had been tampered with and requested that a new check be issued.  Mr. Griffin advised Mr. Jackson of the situation the same day.  On November 30, 1994, Mr. Jackson faxed a check request form to Ms. Bradley requesting re-issuance of the employee's settlement check.  The fax cover sheet (employer's hearing brief exhibit five) states:  "Attached is our request for replacement check of C&R settlement check, Jim Pentlarge reports clmt never got the check (#30018489) dated 11/12/94 for $42,000.  Please issue a stop pay on the check and reissue replacement.  We will send it to clmt by express mail to ensure clmt gets this one."  


Ms. Bradley's assistant, Diana Main, testified that all stop payment requests are processed through the insurer's New York office.  In addition, Ms. Main testified that their policy was to issue a replacement check only after the company received written confirmation that a stop order from the bank had been received by the insurer.  On December 5, 1994, Key Bank of Alaska completed the "stop pay confirmation" requested by the insurer.  On December 13, 1994, the New York office faxed Ms. Main confirmation that they received the stop pay request from Key Bank of Alaska.  


On Saturday, December 17, 1994, the insurer printed the employee's replacement check.  On Monday, December 19, 1994, Ms. Bradley sent the employee's replacement check via Airborne Express to the same address on the original check.  The original check has not been cashed, nor has it been returned by the U. S. Post Office.


The employee argues the insurer cannot prove it mailed the first check on November 15, 1994.  Further, the employee argues the insurer does not have an in-state adjuster with the power to effectuate settlement as required under AS 23.30.030(4), as approval from both the Portland and New York offices was required.  The employee argues the 14 day time period in AS 23.30.155(f) began to run again on December 1, 1994.  As the employee's check was not mailed until December 19, 1997, the employee asserts a penalty is mandated.  


The employer argues AS 23.30.155(f) was satisfied with the mailing of the November 12, 1994 check on November 15, 1994.  In the alternative, it asserts it express mailed the employee's replacement check within 14 days of receiving written confirmation of the stop payment order.  It argues that waiting for written confirmation of the stop payment is commercially prudent.  Finally, it argues it should not be held responsible for a situation it had no control over, and that awarding a penalty in this scenario would encourage unscrupulous claimants to allege that their checks were lost to receive a penalty.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(f) provides:  


  (f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.  


We have previously concluded that payment is made when the check is mailed to the person entitled to it or when it is delivered to him or her.  Peterson v. Goentzel Builders, Inc., AWCB Decision No. 89-0113 (May 12, 1989);  Sherman v. Alta Dauel, AWCB Decision No. 84-0377 (November 26, 1984).  We find the insurer mailed the employee's November 12, 1994 C&R check on November 15, 1994.  As we approved the employee's C&R on November 9, 1994, the insurer complied with the 14-day requirement of AS 23.30.155(f).  


We base this finding on the following evidence:  1) the photo copy of the November 12, 1994 check bearing the employee's correct address;  2) Mr. Jackson's testimony and log entries;  3) a separate check sent to the employee's attorney (we have received no complaints regarding this check for attorney's fees);  4) the employee's testimony that he believed he was the victim of mail tampering.  Accordingly, we conclude the employee's request for a penalty is denied and dismissed.  


The employer argues the 14-day time period to pay should start running again on December 1, 1994 after the employer knew the employee did not receive the November 12, 1994 check.  We disagree.  We find the employee's request for reissuance of his check is not "compensation payable under the terms of an award" triggering the penalty provisions in AS 23.30.155(f).  The time period in subsection 155(f) was triggered on November 9, 1994, when we approved the C&R.
  


The employee did not prevail on his claim for a penalty.  Accordingly, his request for attorney's fees and costs is denied and dismissed.  AS 23.30.145.  


ORDER

The employee's claim for a penalty and attorney's fees and costs is denied and dismissed.  


Dated at Anchorage, Alaska this 24th day of September, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 





Designated Chairman



 /s/ Shawn Pierre               


Shawn Pierre, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Uallen Carriere, employee / applicant; v. Veco, Inc., employer; and American International Group, insurer / defendants; Case No. 8925319; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of September, 1997.



Brady D. Jackson III, Clerk

SNO

�








     �Regarding the employee's concerns about compliance with AS 23.30.030(4) requiring that: "The insurer shall provide claims facilities through its own staffed adjusting facilities located within the state, or by independent, licensed, resident adjusters with power to effect settlement within the state."  A copy of this decision and order shall be forwarded to the Director of the Division of Workers' Compensation.  





