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This claim for medical costs was decided, by agreement of the parties, based on the written record at Anchorage, Alaska.  The employee was represented by attorney Chancy Croft; attorneys Patricia Zobel and Robert Stone represents the defendant.  We deemed the record closed on September 23, 1997 when we next met after all written arguments were received and associated depositions submitted.


It is undisputed the employee was seriously injured when the employer's plane crashed on August 30, 1975 while she was working as a flight attendant.  On January 22, 1981, she settled her worker's compensation claim for $165,000, except medical benefits remained open.  By May 20, 1983 she had also settled a third party claim, with the permission of the defendants.


After settlement she continued to have medical problems and sought medical treatment.  Some medical services for her work-related injuries were paid by her husband's medical insurance, which has terminated coverage. Some were paid by the federal government while she was working for it as a paralegal, but, since she can no longer work, the federal government is no longer paying benefits.  Some home health care and other services were furnished by her husband.  Some medical bills were paid by the employee herself and some were incurred but never paid.  The employee's financial condition finally deteriorated to the point some obligations were discharged in bankruptcy.  


On May 20, 1983, the defendants waived recovery of their $241,122.40 lien rights against proceeds of any third party settlements, but the defendants retained a credit in the amount of $174,705.35 for any future medical costs incurred, pursuant to AS 23.30.015(g).


At present, the parties differ as to the employee's remaining obligation.  The employee maintains her obligation is satisfied, (and thus the $174,705.35 credit is exhausted), at the point when she incurs medical expenses equaling the amount of credit, regardless of how those expenses are paid, satisfied, or extinguished.  The employee also admits that she has paid a very small portion of her $174,705.35 third party settlement proceeds towards medical expenses, but nevertheless argues that she has exhausted the employer's credit.  The employee argues the payments made, services provided, and debts extinguished by various sources have exhausted the defendants' credit.  The following sources are cited as having exhausted the employer's lien:

1.
A subsequent employer provided medical benefits in conjunction with an alleged aggravation of the employee's pre-existing back condition;

2.
The Veterans Hospital provided the employee with free medical care between September 24, 1989 and July 19, 1991;

3.
Mr. Berger's private health insurance paid benefits on certain claims;

4.
Certain medical debts were discharged in bankruptcy;

5.
Other medical expenditures unrelated to her employment (such as flu, meningitis, and bladder reconstruction); and

6.
An unspecified value assigned to Mr. Berger's contribution as a "home health care provider."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.015 reads, in part, as follows:


(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows:


(1) The employer shall retain an amount equal to


(A) the expenses incurred by the employer in respect to the action or compromise, including a reasonable attorney fee determined by the board;


(B) the cost of all benefits actually furnished by the employer under this chapter;


(C) all amounts paid as compensation and second-injury fund payments;. . .


(g)  If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A),(B), and (C) of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.


The Alaska Supreme Court recently explained the purpose of AS 23.30.015(g) as follows:


The clear purpose of this section is to allow employees to seek damages from third-party tortfeasors without jeopardizing their compensation while, at the same time, allowing employers to share in damage awards up to the limit of their exposure under the workers' compensation law.

Forest v. Safeway Stores, Inc., 830 P.2d 778, 781 (Alaska 1992).


In support of her position that the value of benefits contributed by others serves to complete her obligation to exhaust the defendants' credit, the employee cites one Fifth Circuit case interpreting the Longshore and Harbor Workers' Act ("LHWA"), Textports Stevedores v. Director, 931 F.2d 331 (5th Cir. 1991).  Interpretation by the federal courts of the LHWA is persuasive in Alaska. Interior Paint Company v. Rodgers, 532 P.2d 164, 168, n.6 (Alaska 1974).


Nevertheless, the LHWA provision in Textports Stevedores is not the same as § .015(g) of the Alaska Act.  Section 7(h) of the LHWCA provides:


The liability of an employer for medical treatment as herein provided shall not be affected by the fact that his employee was injured through the fault or negligence of a third party not in the same employ, or that suit has been brought against such third party.


Moreover, in Alaska injured workers cannot recover medical payments that have been made by private health insurance carriers, unless they have a subrogation agreement with the private carrier.  Walker v. Anchorage School Dist., AWCB No. 90-0073 (April 13, 1990); Beauchamp v. Alaska; AWCB No. 83-0109 (April 25, 1983); see, also, Sherrod v. Municipality of Anchorage 803 P.2d 874 (Alaska 1990). Accordingly, we conclude the reasoning in Textports Stevedores does not apply in this case. 


Finally, we note Professor Larson criticizes double recovery as throwing "out of line the entire balance of rights [between employers and employees] which is fundamental to the compensation scheme."  6 Larson's Workers' Compensation Law, § 71.30, at 14-83 (1997).


Instead, Professor Larson states:


It is equally elementary that the claimant should not be allowed to keep the entire amount both of his compensation award and of his common-law damage  recovery. The obvious disposition of the matter is to give the employer so much of the negligence recovery as is necessary to reimburse him for his compensation outlay, and to give the employee the excess.  This is fair to everyone concerned:  the employer, who, in a fault sense, is neutral, comes out even; the third person pays exactly the damages he would normally pay, which is correct, since to reduce his burden because of the relation between the employer and the employee would be a windfall to him which he has done nothing to deserve; and the employee gets a fuller reimbursement for actual damages sustained than is possible under the compensation system alone.

Id, § 71.20, 14-5-13. (footnotes omitted)


Based on the foregoing, we find the employee's recovery from collateral sources cannot be used to reduce the defendants' credit in this case.  Accordingly, we conclude the employee's claim for a credit reduction against future medical benefits is denied and dismissed. 


ORDER

The employee's claim for a credit reduction due to payments and services from collateral sources is denied and dismissed.


Dated at Fairbanks, Alaska this 6th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



 /s/ Steve Hagedorn            


Steve Hagedorn, Member



 /s/ Shawn Pierre              


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marsha Berger, employee/applicant; v. Wein Air Alaska, employer; and Underwriters of Lloyds, insurer/defendants; Case No.8101159; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 6th day of October, 1997.



Lora J. Eddy, Clerk
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