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On August 12, 1997, we heard Employee's request for benefits in Anchorage, Alaska.  Employee is represented by attorney Chancy Croft.  Employer and its insurer (Employer) are represented by attorney Michael Barnhill.  We closed the record at the end of the hearing.


ISSUES  


1.  Is Employee entitled to permanent total disability (PTD) benefits?


2.  Is Employee entitled to additional temporary total disability (TTD) benefits?


3.  Is Employee entitled to additional permanent partial impairment (PPI) benefits?


4.  Is Employee entitled to a penalty for the Employer's late payment of medical bills and/or its resisting to pay TTD benefits without controverting?


5.  Is interest due?


6.  Is Employee entitled to an award of actual attorney fees and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee, who is 63 years old, testified at hearing that he worked for 45 years as a chef and for Employer during the last nine years of his career.  During the last two full years of his employment, Employee testified he earned, on average, over $80,000 per year.  Additionally, Employee earned other valuable benefits, including medical insurance and pension contributions through his union.


In September 1992, Employee reported an injury to his right wrist which had "evolved" over the course of the previous year.  (September 30, 1992 Report of Injury).  Robert Lipke, M.D., treated Employee's wrist complaints; but sent him to Robert Gieringer, M.D., for his complaints of shoulder pain.  (Dr. Gieringer 10/22/93 report).  In April 1994, the Reemployment Benefits Administrator Designee (RBA) found Employee eligible for reemployment benefits.  (RBA's 4/28/94 Determination of Eligibility).  Mr. Lake testified that wrist pain made participation in the reemployment process very difficult.  Therefore he notified the RBA of his decision to discontinue vocational rehabilitation.  (Employee's 11/29/94 Letter to RBA).


In January 1995, Dr. Lipke referred Employee to John Sack, M.D., who recommended a fusion to stabilize Employee's wrist.  Dr. Lipke performed Employee's right wrist fusion.  (Dr. Lipke 2/23/95 and 6/2/95 reports).


 Ron Brockman, D.O., Employer's Medical Evaluator (EME) determined Employee was medically stable on November 8, 1995 and rated his whole person impairment at 28 percent using the American Medical Association Guides to the Evaluation of Permanent Impairment (3rd. ed. 1988) (Guides, 3rd.).  (Dr. Brockman 11/8/95 report).  Adjustor Zack Noeldner testified Employer continued to pay TTD benefits.  However, in April 1996, Employer retroactively recharacterized the TTD payments made between November 20, 1995 and January 19, 1996 ($6,100.00), as PPI, apparently based on Dr. Brockman's November 1995 report.  (April 4, 1996 Compensation Report).  Employee disputes this retroactive recharacterization of  his benefits because, he testified, he was still not medically stable during that time.  Employee also requests a penalty because Employer did not controvert TTD but merely recharacterized it as PPI even though there was conflicting medical evidence regarding his medical stability. 


Employee relies on Dr. Lipke's December 12, 1995 letter to Crawford which explains that Employee's treatment was not complete and a referral to Lawrence Wickler, D.O., for recurring shoulder pain would be made.  Dr. Wickler operated on Employee's shoulder in late January.  (Dr. Wickler 1/30/96 operative report).  In April 1996, Dr. Wickler operated on Employee's elbow.  (Dr. Wickler 4/16/96 operative report).  


Employee testified he has had a good result for his shoulder but his elbow is still painful.  In his July 1, 1996 report, Dr. Wickler determined Employee's elbow and shoulder were medically stable.  In the same report, Dr. Wickler indicated he rated Employee using the American Medical Association Guides to the Evaluation of Permanent Impairment (4th ed. 1994) (Guides, 4th) at five percent permanently impaired.


On July 2, 1996, Dr. Lipke reported: "[Employee] is ready for a partial permanent impairment rating."  Before Dr. Lipke rated Employee's wrist, however, Employer paid Employee an additional $650 in PPI benefits based on Dr. Wickler's July 1, 1997 rating for Employee's elbow and shoulder.  With this payment, Employer had paid a total of $6,750 in PPI benefits.
  In late July 1996, Dr. Lipke rated Employee's wrist, using the Guides, 4th, and found him 41 percent whole person impaired.  (Dr. Lipke 7/29/96 report).  


Employer asked Stephan Marble, M.D., to review Employee's records including Dr. Lipke's rating.  Dr. Marble found Employee's whole person rating was only 20 percent using the Guides, 4th.  (Dr. Marble 8/25/96 report).  In his report, Dr. Marble stated: "[Employee] does not qualify for a shoulder impairment, nor does he have any upper extremity impairment due to neurovascular changes.  . . . [Furthermore, the prior ratings were], duplicative or redundant as the physicians gave impairment ratings for range of motion loss, fusion of the joint, arthroplasty, instability, strength, and pain."  


Based on Dr. Marble's report, Employer paid Employee additional PPI benefits.  According to the September 16, 1996 compensation report, Employee received a total of $27,000 (the equivalent of a 20 percent whole person rating) in PPI benefits, which included the TTD benefits previously recharacterized as PPI.


Based on the conflict between Drs. Lipke and Marble regarding the extent of Employee's PPI, we ordered a second independent medical evaluation (SIME).  (Interlocutory Decision and Order, AWCB Decision No. 96-0435 (November 15, 1996)).  The SIME was deferred until after Dr. Lipke performed a tenosynovectomy and Employee recovered.  (Dr. Lipke 1/8/97 report).  In layman's terms, Employee explained that because there was no union between his wrist and forearm after the fusion surgery, Dr. Lipke cut the tendon and "wrapped it around the bones" in his forearm and wrist.  Employee testified that his hand is connected to the rest of his arm only with his skin and this tendon.  This condition, Employee testified, causes constant painful pressure and irritation with even the slightest of movement.  


Employer reinstated TTD benefits while Employee recovered from his tenosynovectomy surgery.  In his deposition, Dr. Lipke testified that he would not recommend any further surgeries to Employee's wrist.  (Dr. Lipke 8/4/97 Deposition at pages 9-10).  


In June 1997, Michael Gevaert, M.D., performed the SIME.  Dr. Gavaert rated Employee's whole person PPI at 32 percent under the Guides, 4th. (Dr. Gavaert 6/17/97 report).  Dr. Gevaert's report states Dr. Lipke should not have added eight percent for Employees arthroplasty because he had already accounted for Employee's lost range of motion in his rating, so, to include both would be duplicative.  Dr. Lipke reassessed his rating and dropped it to 40 percent.  (Dr. Lipke 7/3/97 report).  Employer additionally argues that Dr. Lipke incorrectly "added" the impairment categories rather than combining them as required by both editions of the Guides.  Employee testified he received a check the day before the hearing for an additional $16,200 in PPI benefits.
     


Both Employee and his wife, Karen Lake, testified that Employee is severely hampered in his ability to engage in even the most normal of everyday living activities because of extreme pain. Employee's wife testified her husband's pain does not fluctuate with any particular activity or lack of it.  Her husband's pain, she explained, is constant and interferes with even simple activities, such as walking in a mall, eating toast, or cutting meat at dinner.  


Employee's pain was evaluated by Leon Chandler, M.D., Medical Director for A.A. Pain Clinic.  (Dr. Chandler 12/5/96 report).
  In his December 5, 1996 report, Dr. Chandler determined Employee's prognosis was "good" for overcoming his right arm and wrist pain. Our review of the medical file indicates Employee never treated with Dr. Chandler, however.  Employer controverted payment for pain management treatment by Dr. Chandler.  (6/23/97 Controvertion).


Employee testified he has been determined totally disabled by Social Security.  Employee testified that if he returns to work in a full time job, Social Security will terminate his benefits, which includes medical coverage.  Employee testified he never completed high school
 and does not know anything about operating computers or even how to type.  Employee asserts he is permanently disabled from returning to any type of work, much less a job which would allow him to earn an amount equivalent to his current Social Security benefits or a "remunerative" wage, as that term is defined under Section 41 of the Act.


Employer argues that AS 23.30.041 is inapplicable to a determination of permanent and total disability (PTD). Employer argues that it need only prove Employee is not "odd lot" because there is regularly and continuously available work for Employee within his physical capacities regardless of whether it provides a "remunerative" wage.  


Both Drs. Lipke and Gevaert determined Employee is capable of "sedentary" work with the restriction Employee not use his right hand/arm.  At hearing, the parties stipulated Carol Jacobsen, R.N., is an expert in the field of vocational rehabilitation.  Ms. Jacobsen testified she was retained by Employer to conduct a labor market survey.  Ms. Jacobsen explained she identified two positions, which would offer regularly and continuously available work, within Employee's physical abilities; Information Clerk (AWCB Hearing Exhibit 23) and Shopping Investigator (AWCB Hearing Exhibit 22).  Also, Ms. Jacobsen testified, Employee acquired the specific vocational preparation (SVP) skills from his  work experience as a Chef to meet the SVPs for both positions.


Both positions were approved by Dr. Lipke and Dr. Geveart, provided Employee not use his right hand/arm.  Id.  Ms. Jacobsen testified some of the employers she contacted during her survey were willing to reasonably accommodate Employee's inability to use both his arms/hands.


Additionally, Ms. Jacobsen's labor market survey found the wage for Information Clerk ranges from $7.50 to $12.79 per hour and $6.50 to $13.00 per hour for Shopping Investigator.  Based on Employee's hourly wage at time of injury, $21.30 (excluding the value of his fringe benefits), Ms. Jacobsen testified Employee's remunerative wage, is $12.78 per hour.  Therefore, Employer argues that even if we were to incorporate Section 41 into our analysis, Employee would not be PTD because these positions offer remunerative pay. 


Employee also testified two medical bills, totaling over $2,000.00, were paid late.  Employee explained his bill from Providence Imaging Center ($180.40) was not paid for approximately five months while the other from Providence Medical Center ($2,106.20) remained unpaid for four months.  Adjustor Zack Noeldner testified that the bills were paid late because they "fell through the cracks" during the time after his predecessor, Barbara Kardys, left Crawford Adjusting Company and he arrived to assume her caseload of approximately 200 ongoing claims. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Is Employee Entitled to PTD Benefits?

AS 23.30.180 provides in part:  "In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . [P]ermanent total disability is determined in accordance with the facts."


The presumption of compensability under AS 23.30.120(a) applies to claims for PTD compensation.  Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996).  If the presumption attaches the Employer must rebut it with substantial evidence that "there is 'regularly and continuously available work in the area suited to the [employee's] capabilities,' i.e., that he is not an 'odd lot' worker."  Sulkosky v. Morrison-Knudsen, 919 P.2d 158, 167 (Alaska 1996).  In J.B. Warrack v. Roan, 418 P.2d 986 (Alaska 1966), the court stated:



For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.  (footnote omitted) . . .
 


To determine whether there is regular and continuous work available which is "suited to [Employee's] capabilities," we consider the factors identified by the Alaska Supreme Court in Hewing v. Peter Keiwit & Sons, 585 P.2d 182 (Alaska 1978).  The factors to be considered when making a determination of PTD "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."  Id. at 185.  


Applying the factors outlined in Hewing, Roan and Sulkosky we find we must determine whether Employee has the physical abilities and vocational skills necessary to work in jobs which are regularly and continuously available.   We find, based on Employee's testimony and that of his wife, that Employee, at the age of 63, has only a tenth grade education, has no computer or typing skills, and has worked in only one vocation his entire adult life.


Based on Employee's testimony, we find no employer has offered Employee full-time work and Employee has turned none down.  We find, based on Employee's November 1995 letter to the RBA Designee and his own testimony, Employee did not complete the rehabilitation process because of severe pain.  


We find Employer controverted Dr. Chandler's proposed treatment for pain management.  We find, based on Dr. Chandler's December 5, 1996 initial consultation report that Employee's prognosis for management of his pain, if treated, would have been "good."  We find, based on a review of our file, such treatment has not been accomplished.  We find,  based on his own testimony, Employee suffers extreme pain performing even the simplest of tasks.  Based on the testimony of his wife, we find that "anytime [Employee] does anything, he has to stop because of pain" and that such pain exists "all day, everyday."


We find Employee's physician, Dr. Lipke and the SIME physician, Dr. Geveart, agree that Employee can only do sedentary, physically undemanding work.  Furthermore, we find both physicians have limited Employee to the use of only his non-dominant left hand.  Based on their reports, we also find Employee has very little strength in his dominant right hand.  This finding is further corroborated by Employee's testimony he is unable to hold on to things.      


Based on Employee's testimony and that of his wife, we find Employee has raised the statutory presumption of compensability under AS 23.30.120(a) for PTD benefits because he is physically debilitated by intractable pain and lacks the basic vocational skills necessary to participate in the labor market for the sedentary jobs identified by Employer.


We also find Defendants have overcome the presumption Employee is permanently disabled with substantial evidence.  We make this finding based on the opinions of Drs. Lipke and Gevaert that Employee can work as either an Information Clerk or Shopping Investigator, provided he uses only his non-dominant left hand.  We further find Employer has rebutted the presumption with the testimony of Carol Jacobsen that there is a stable labor market for these two positions and at least some employers are willing to reasonably accommodate Employee's inability to use both hands.  We also find, based on Ms. Jacobsen's testimony, Employee's work experience has, theoretically, provided him with specific vocational preparation (SVP) to competently work as either an Information Clerk or Shopping Investigator.  Therefore, the presumption drops out, and Employee must prove all elements of his claim by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  


We find the evidence about Employee's vocational skills is conflicting.  Ms. Jacobsen testified that in her opinion, Employee's work experience has provided him with the necessary skills (SVPs) to competently work in either position as they are described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT)
.  We find there is no evidence Employee was tested to actually determine his vocational abilities, however, particularly his ability to read and write.     


Against the untested theory that Employee has the necessary skills to perform the jobs identified, we consider Employee's testimony he has only a 10th grade education and has never acquired computer or typing skills.  Furthermore, we find the hand/arm Employee is unable to use is his dominant hand and there is no evidence Employee has the ability to even write legibly with his left hand given his inability to type.  We find, looking at the evidence as a whole, Employee would have difficulty competing in the labor market for the positions identified, at this time.  Specifically, when Employee's limited vocational skills are combined with the restriction he not use his dominant arm/hand and the limitations imposed by his untreated debilitating pain, we find Employee lacks the overall capabilities, at this time, to competitively reenter the labor market for the positions identified by Employer as being continuously and readily available.  We conclude Employee is "oddlot," as that term is explained in Hewing, by citation to Justice Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).  Hewing, at 187.  Based on our conclusion Employee is odd lot, we conclude Employee is permanently and totally disabled, at this time.
  Employer shall pay Employee PTD benefits from July 2, 1996 and continuing.

II.  Is Employee Entitled to Additional TTD Benefits?

Employee argues that the TTD benefits paid to him from November 20, 1995 through January 19, 1996 and from July 1 through 14, 1996 should not have been recharacterized as PPI because he was not medically stable.  AS 23.30.185 provides, in part:  "Temporary total disability benefits may not be paid for any period of disability  occurring after the date of medical stability."   In accordance with AS 23.30. 265 (21): "'medical stability' means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or the passage of time; . . . ." 


We find Employee attached the presumption he was not medically stable from November 1995 through January 1996 with Dr. Lipke's December 12, 1995 letter to Employer's adjuster, which states, in part: 


 He continues to have evidence of lateral epicondylitis. . . . Further, the patient's medical treatment of this condition is not complete.  We have yet to find a means to solve it.  . . . In fact, we recommend referring the patient to Dr. Wickler who does a significant degree of work on the elbow and is quite experienced at lateral epicondylitis, and may be able to help Mr. Lake solve the problem.  . . . Thirdly, the patient has pain along the volar aspect of the forearm which we are yet to diagnosis (sic) and cannot explain at this stage, but we feel his case remains open.  He still has progressive ongoing active medical problems.


We find Employer has rebutted the presumption of continuing disability during this time with substantial evidence to the contrary based on Dr. Brockman's November 8, 1995 EME report.  It  states, in part:  "This claimant has reached medical stability with regard to the previously mentioned industrial injury.  No further treatment is recommended."


Reviewing the medical evidence as a whole, we give greater weight to Dr. Lipke's opinion Employee was not medically stable.  We make this finding based on the surgery subsequently performed by Dr. Wickler to Employee's shoulder and elbow in January and April 1996, respectively.  Such treatment corroborates Dr. Lipke's opinion that Employee was not medically stable because he still had "progressive ongoing active medical problems."  


Dr. Wickler's December 20, 1995 initial evaluation report explains that Employee was suffering from "lateral epicondylitis with calcification of the extensor tendon [and a] probable rotator cuff tear [in his] right shoulder."  Based on Dr. Wickler's January 30, 1996 operative note, we find there was an "anterior impingement [and] significant synovitis of the glenohumeral joint" in Employee's right shoulder.  Based on Dr. Wickler's April 16, 1996 operative report, we further find Employee had "mild to moderate degenerative changes of the capitulum and lateral epicondylitis" of the right elbow.  


Based on this evidence, we conclude Employee was not medically stable from November 20, 1995 through January 19, 1996.  Therefore, we will award Employee TTD benefits for this period of time.


Nevertheless, we find there is substantial evidence to overcome any presumption Employee may have raised with his own testimony that he was not medically stable from July 1 through July 14, 1996.  Based on Dr. Wickler's July 1, 1996 report, we find Employee was medically stable with regard to his shoulder and elbow.  Furthermore, based on Dr. Lipke's July 2, 1996 report, we find Employee was medically stable with regard to his wrist. Reviewing the evidence as a whole, we find Employer appropriately recharacterized the TTD benefits paid to Employee during this time as PPI.  Accordingly, we will deny Employee's request for additional TTD benefits from July 1 through 14, 1996.

III.  Is Employee Entitled to Additional PPI Benefits?

Employee requests we find he is 40 percent whole person impaired.  We find, based on the testimony of Adjuster Noeldner, Employer has paid Employee a total of $43,200 in PPI benefits which is the value representing a 32 percent whole person impairment rating.  Employer accepted the 32 percent whole person PPI rating made by Dr. Gevaert as set forth in his June 17, 1997 SIME report.  We find, based on a review of his report, Dr. Gevaert evaluated Employee's right wrist, elbow and shoulder individually; combined these regional values into a right upper extremity rating using the "combined values chart," and then converted Employee's right upper extremity rating into a whole person impairment rating. 


Based on his July 29, 1996 report, we find Dr. Lipke rated Employee 40% whole person impaired by taking the sum of the specific impairments for Employee's right arm before converting the sum of these numbers to a whole person rating.  However, during his deposition, Dr. Lipke reduced his rating to 37 percent when he was asked to combine, rather than add, the regional impairments of Employee's right upper extremity.  (Dr. Lipke August 4, 1997 Deposition at 51).


We find, based on a review of the Guides, 4th, at page 58, Dr. Lipke inappropriately added the regional impairments.  We find Dr. Lipke should have combined them using the "combined values chart" rather than adding them together.  We further find, based on our review of the Guides, 4th, at page 62, that Dr. Lipke inappropriately rated both Employee's wrist fusion and his range of motion.  Our finding is corroborated by Dr. Gevaert's SIME report at page 12 which states, in part:  "There is no separate rating for arthrodesis, as both the third and fourth editions specify that after arthrodesis procedures the impairment is rated only according to the guidelines for ankylosis impairment, and a separate, additional impairment for arthroplasty is apparently not justified."  Therefore, we find certain components of Dr. Lipke's rating are duplicative. For that reason, we favor Dr. Gevaert's rating over Dr. Lipke's.  Accordingly, we find Dr. Gevaert's whole person rating of 32 percent is the appropriate rating and therefore deny Employee' request for additional PPI benefits.

IV.  Is Employee Entitled to a Penalty for the Employer's Late Payment of Medical Benefits and/or Its Resisting to Pay TTD Benefits Without Controverting?

AS 23.30.155 states is pertinent part:  



(a)  Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim the employer must file a notice, on a form prescribed by the board, stating (1) that the right of the employee to compensation is controverted; . . . and (5) the type of compensation and all grounds upon which the right to compensation is controverted.



(b)  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .



(d)  If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. . . .



(e)  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


First we consider Employee's request for a penalty for Employer's late payment of two medical bills totaling $2,286.60.  Medical benefits are compensation for the purpose of determining whether a penalty and/or interest should be assessed.  Childs v. Cooper Valley Electric Assoc., 860 P.2d 1184, 1191-1192 (Alaska 1993).


Based on the testimony of Adjustor Noeldner and Employee, we find two medical bills were paid late.  Based on Adjustor Noeldner's testimony, we find Employer did not timely pay these medical bills because they "fell through the cracks" when Adjustor Noeldner's predecessor left over 200 on-going claim files for Adjustor Noeldner to process when he arrived about three months after her departure.  


We find the problem of employee attrition and recruitment is not a condition over which an employer has "no control."  Accordingly, we find Employer made a late payment of compensation in the amount of $2,286.60 for which Employer has not made a "showing . . .that owing to conditions over which [it] had no control," the medical bills "could not be paid within the period prescribed."  Therefore, Employer shall pay Employee a 25 percent penalty on this amount.


Next we consider Employee's request we assess a penalty for the TTD benefits paid from November 20, 1995 through January 19, 1996 which were retroactively recharacterized as PPI.  As we found earlier, Employee was not medically stable from November 1995 through January 1996.  Therefore, we concluded Employee is entitled to additional TTD benefits because those TTD benefits which were paid from November 1995 through January 1996 were later recharacterized as PPI and credited against the total PPI benefits to which we have determined Employee is entitled. 


AS 23.30.185 provides that TTD ends when medical stability begins.  In this case, we find Employer had some evidence to discontinue payment of TTD benefits based on Dr. Brockman's November 8, 1995 report which stated Employee had reached medical stability.  If this had been the only evidence on the issue of medical stability at the time Employer recharacterized the TTD payments as PPI, Employer would have a firm basis on which to dispute the imposition of a penalty for failure to controvert.  


Instead, however, we find Dr. Lipke's December 12, 1995 letter to Employer's adjustor clearly disputes Dr. Brockman's finding of medical stability.  We further find Dr. Lipke's opinion was bolstered by Dr. Wickler's January 13, 1996 initial evaluation report indicating shoulder surgery was needed.  Therefore, Employer had conflicting evidence concerning Employee's medical stability.  Yet, Employer waited until April 1996 to retroactively recharacterize the TTD benefits as PPI without ever controverting the payment of TTD during the period claimed.


Although we find Employer complied with its reporting requirements, it did not controvert the payment of TTD for this period of time.  We find therefore, that Employer resisted the payment of TTD benefits without filing a controversion notice as required by Section 155.  Therefore, Employer shall pay Employee a 25 percent penalty for failing to file a controversion notice when resisting the payment of TTD benefits between November 20, 1995 and January 20, 1996.

V.  Is Interest Due?

Our regulation, 8 AAC 45.142, states:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


Because compensation was not paid when due, we find Employee is entitled to interest on all the benefits previously awarded, to include PTD, TTD, and penalty.  We further find, interest is due to the medical providers who were paid late, Providence Imaging Center and Providence Medical Center.  We conclude the employer shall pay interest at the statutory rate. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

VII.  Is Employee Entitled to an Award of Actual Attorney Fees and Legal Costs?
AS 23.30.145 provides:



(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


Employee's attorney filed an affidavit and an itemization of the hours he expended, the extent and character of the work he performed, and his hourly billing rate.  Based on such affidavit and itemization, Employee asks that he be awarded actual attorney fees in the amount of $10,902.50 and legal costs of $953.06. (Employee's Hearing Brief, at 9; Attorney Croft's August 12, 1997 Second Affidavit of Fees).  Employee requests an additional award for Attorney Croft's time spent at the August 12, 1997 hearing, three hours, at his usual rate, $200.00 per hour. 


We find Employee's claim for PTD benefits was controverted based on Employer's September 12, 1996 Answer to Employee's Application for Adjustment of Benefits and their actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find Employee prevailed in his request for an award of PTD benefits.  We find that while Employer did not controvert Employee's TTD benefits from November 20, 1995 through January 19, 1996, its recharacterization of such benefits as PPI in the face of conflicting medical evidence about Employee's medical stability was tantamount to resistance.  We find Employee prevailed on his request for additional TTD benefits and a penalty for Employer's failure to controvert.  


We find Employee did not prevail in his request for additional PPI benefits.  We find Employee prevailed in his request for a penalty on the late payment of medical bills.  Based on these findings, we conclude Employee's attorney successfully prosecuted the majority of Employee's claim for benefits.  Accordingly we will consider awarding Employee attorneys fees under AS 23.30.145(b).  


Subsection 145(b) requires that the attorney's fee award be reasonable.  Our implementing regulation, 8 AAC 45.180(d), requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find Mr. Croft has represented Employee's interest very successfully in this claim.  We find that the legal issues in this claim were not particularly complicated, but that there were significant (PTD) benefits involved.  Furthermore, the discovery was not particularly complex, but the medical evidence was not of the type commonly presented to the board and that development of evidentiary record had significant implications for the employee's claim.  Last, we find the claim was contested, with Employer refusing to concede liability for PTD.  


We find Employee's attorney provided legal services, submitting evidence to support Employee's claims and aggressively pursued the claims.  Based on Mr. Croft's affidavit we find the time spent on the services provided was reasonable.  We find, as we have found in the past, Mr. Croft's hourly rate, $200.00, is reasonable in light of his extensive experience and the contingent nature of his representation.  Accordingly, under subsection 145(b), we award Employee attorneys fees of $10,902.50 for time spent before hearing based on Attorney Croft's August 12, 1997 Second Affidavit of Fees
 and $600 for time spent at hearing for a total of $11,502.50 in attorney fees, provided as follows.


An attorney's fee award under AS 23.30.145(b) may not be less than the amount as calculated under subsection 145(a) on the compensation benefits awarded.  In this case, the total amount of Employee's PTD benefits are not a sum-certain, at this time.  Therefore, we will award Employee his actual attorney's fee under AS 23.30.145(b), $11,502.50 as calculated above, to be credited against the fee due under AS 23.30.145(a) should it exceed the fee awarded under subsection 145(b).  Should attorney's fees under subsection 145(a) exceed the attorney's fees we have awarded under subsection 145(b), the employer shall also pay these fees, as they become due.  Accordingly, we will award Employee his actual attorney fees, $11,502.50, in a lump-sum amount now and order Employer to make periodic payments when the statutory fee under subsection 145(a) exceeds his actual fee under subsection 145(b).  
Employee also seeks an award of costs.  Employee detailed 10.60 hours of paralegal costs at $75.00 per hour.  In addition, telephone calls, postage, and copies came to a total of $76.41.  Last, Employee claims costs for Dr. Lipke's deposition in the amount of $627.74.  We find all these costs necessary and reasonable, and therefore allowable under 8 AAC 45.180(f).  Accordingly, we will order Employer to pay Employee $953.06 for legal costs. 


ORDER

1.  Employer shall pay Employee permanent total disability benefits from July 2, 1996 and continuing.


2.  Employer shall pay Employee temporary total disability benefits from November 20, 1995 through January 19, 1996.


3.  Employer shall pay Employee a 25 percent penalty on the TTD benefits awarded in number 2 above because Employer resisted payment without controverting.  


4.  Employer shall also pay Employee a 25 percent penalty for paying medical benefits, valued at $2,286.60, late.


5.  Employer shall pay interest to the medical providers who were paid late at the statutory rate.


6.  Employer shall also pay interest to Employee on all the benefits awarded him, to include PTD, TTD and penalties, which are past due.


7.   Employer shall pay attorney Croft subsection 145(b) attorny fees in the amount of $11,502.50 and legal costs in the amount of $953.06.


8.  Employer shall make periodic payments of statutory minimum fees under subsection 145(a) to Attorney Croft if ever such fees should exceed those paid pursuant to subsection 145(b) as ordered in number 7 above. 


Dated at Anchorage, Alaska this 7th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Rehinhold     


Rhonda Reinhold, 



Designated Chairman



 /s/ S.T. Hagedorn           


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Luther Lake, employee/applicant; v. Chugach Electric, employer; and Reliance Insurance/Crawford & Co., insurer/defendants; Case No. 9222134; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of October, 1997.

                             _________________________________

                             Trisha L. Bruesch, Clerk
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     �Employer claims it also recharacterized $1400 in TTD benefits paid between July 1 and 14, 1996 as PPI.  We are unable to locate a compensation report showing this change.  8 AAC 45.136.  However, Employer directs our attention to a "pay sheet" attached as Exhibit B to its Hearing Brief, in support of its claim.  


     �Employer accepted Dr. Gevaert's 32 percent rating.  Therefore, the total amount designated as PPI, which was paid to Employee over the course of this claim, is $43,200; the value of a 32 percent whole person rating.  (Employer Hearing Brief at page 6).


     �Employer requested cross examination of Dr. Chandler's report.  Dr. Chandler did not testify at hearing or by deposition.  Nevertheless, Employer's expert, Carol Jacobsen, R.N., referred to Dr. Chandler's report in response to a question about whether  Employee's pain would prevent him from returning to work.   


     �We note that Employee misspelled his wife's name during the hearing.


     �The employee in Roan, had a fourth grade education, could barely read and write, was unable to work as carpenter as he had for the 20 years before his injury; and, although he could feed himself, he was unable to hold a fishing rod.  Reviewing these factors, the Alaska Supreme Court affirmed the Board's award of PTD benefits.	


     �We must apply SCODDOT strictly when making determinations under Section 41 regardless of how unrealistic the jobs, as described, might be.  Konecky v.Camco Wireline, 920 P.2d 277 at 281-3 (Alaska 1996); Grange v. Hotel Captain Cook, Inc., AWCB Decision No. 97-0097(April 23, 1997).  Upon review of the language set forth in AS 23.30.180, we conclude we are not bound by a similar requirement to apply SCODDOT strictly when making determinations regarding permanent total disability.    


     �We do not address the issue of whether the failure to met remunerative wage under Section 41 of the Act is a component of PTD.  In any event, the panel could not reach a consensus because one member believes the ability to make a remunerative wage should be  incorporated under a determination of PTD; another believes it should not; and the third member does not believe the issue should even be addressed in this case because Employee was unable to complete vocational rehabilitation because of his untreated pain.  


     �This amount includes a credit of $1,770.00 for attorney fees paid by Employer after accepting Dr. Gavaert's PPI rating. 





