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AWCB CASE No. 9327556

ICICLE SEAFOODS, INC.,


)








)
AWCB Decision No. 97-0201




Employer,


)








)
Filed with AWCB Anchorage 



and




)
October 8, 1997








)

WAUSAU INSURANCE CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


On September 10, 1997, we heard oral argument on Employee's February 27, 1997 claim for permanent partial impairment benefits in Anchorage, Alaska.  Employee, who represents himself, did not appear and no one appeared on his behalf.
  Attorney Alec Brindle, who appeared telephonically from the Seattle, Washington law office of Faulkner, Banfield, Doogan & Holmes, represents Employer and its insurer (Employer).


After we determined Employee had been properly served with notice of the hearing pursuant to our regulation 8 AAC 45.060(e), we exercised our discretion under 8 AAC 45.070(f)(1) to proceed with the hearing in his absence.  We closed the record at the end of the hearing.


ISSUE

Is Employee entitled to permanent partial impairment (PPI) benefits?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On March 10, 1992, Employee was injured when he lifted a basket full of crab from the floor to a conveyor belt.  He claims he felt right-side body pain from his neck to low back.  (February 27, 1997 Application for Adjustment of Claim).  On November 14, 1993, Employee was injured again while moving a 25 pound basket from a table to the floor.  (December 8, 1993 Report of Occupational Injury).  Employee also filed a maritime claim arising from these same events.  He was represented by attorney Mark Shepherd in the maritime claim and received a settlement from which Employer is claiming an offset.  (December 6, 1995 Letter to Michael Barcott from Mark Shepherd and March 28, 1997 Prehearing Conference Summary).


A review of the medical records in our file indicates Employee's symptoms from these injuries include unresolved neck, mid-back and low back pain, right leg pain and right-side facial and scalp numbness.  (Jeffery Abrams, D.C., December 17, 1993 Initial report through and including June 23, 1997 Appeal to Claim Closure report; Norman Singer, D.C., February 7, 1994 report; and Stan Schiff, M.D., May 10, 1994 report).  At Attorney Shepherd's request, Employee was examined by B. Robert Aigner, M.D., on January 29, 1996.  (January 23, 1997 Letter to Dr. Aigner from Mark Shepherd).


In his letter April 29, 1996 letter, Dr. Aigner stated:


It would appear that the original injury of 10 March 1992 caused symptoms which were improved, and over the next year he was back to 100% of normal.  Then following the injury of 14 November 1993, he became worse but recovered to about 60%, and this where he was on the last injury of July 1995.
  After that injury, he improved to about 50% of normal, which is where he is now.


Employee relies on this report to claim a 40 percent PPI rating.
  Employer, however, relies on Dr. Aigner's July 3, 1996 report which states, in part:  



[I]n reviewing the disability ratings given in the Guides to Evaluation of Permanent Impairment [Guides], and comparing those with my findings on the examination, I would not find any disability present.  He has full range-of-motion of the neck.  He complains of pain on the extremes of motion, but there is no limitation of motion noted.  Also in regard to his upper and lower extremities, there is no limitation of motion.  Therefore, I would not find any percentage of disability that I could make on this type of rating.   



About your comments that "it appears from your reports that you have rated Mr. Ramos' whole body permanent partial impairment as 40% is incorrect", if you are referring to my examination of 29 January 1996 in page 7 and 8, I am only referring to subjectively his impression of this improvement as far as the accidents are concerned. . . .

This report was made in response to Attorney Shepherd's June 28, 1996 letter requesting Dr. Aigner to rate Employee under the Guides, fourth edition.  Reviewing the medical records in our file, we did not locate a PPI rating by any other physician.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.190 states in relevant part: 



(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.



(c) The impairment rating . . . shall be reduced by a permanent impairment that existed before the compensable injury.


We amended our implementing regulation, 8 AAC 45.122, on April 21, 1996 to require the fourth edition of the Guides be used instead of the third edition published in 1988.  We have consistently held the date of medical stability controls which edition of the Guides applies in any particular case.  See, e.g., Kenneth Sellars v. Houston Contracting Co., AWCB Decision No. 96-0407 (October 2, 1996).  Based on our review of the medical records, we find no physician connected with this claim has indicated Employee became medically stable after we amended our regulation.  For example, Dr. Abrahm's June 23, 1997 report implies Employee is still not stable.  On the otherhand, Dr. Aigner's July 3, 1996 report provides a PPI rating based on his January 29, 1996 examination of Employee, thereby implying Employee was medically stable at that time and well before we amended our regulation.  


Therefore, we conclude the third edition of the Guides, not the fourth edition, is applicable to Employee's claim for PPI benefits.  Reviewing the medical record in its entirety, we find the only PPI rating in evidence is the one performed by Dr. Aigner, using the fourth edition of the Guides, which indicates Employee has no impairment.  Therefore, we also find there is no evidence in the record of a PPI rating performed pursuant to the third edition of the Guides. 


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter."  AS 23.30.120(a)(1).  Applying the presumption analysis to Employee's claim for PPI benefits, we find Employee must first produce some evidence to show he has a permanent partial impairment.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  Employer then has the burden of producing substantial evidence to the contrary.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  If Employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and Employee must prove he has the permanent impairment he claims by a preponderance of the evidence.  Wolfer, 870.


We find Employee has failed to produce any evidence he has a permanent partial impairment which was rated "strictly and solely" under either edition of the Guides.  AS 23.30.190.  At best, Employee directs our attention to Dr. Aigner's statement that Employee is 60 percent improved; implying he is still 40 percent impaired.  Even if we were to conclude such evidence was sufficient to attach the presumption, we nevertheless find Employer has produced substantial evidence to rebut it.  Specifically, we find Dr. Aigner's July 3, 1996 report explains that the "60% improvement" language represents Employee's subjective assessment of his condition, not Dr. Aigner's objective findings of impairment.  Consequently, even assuming Employee attached the presumption, we conclude Employer has rebutted it, and therefore we review the evidence as a whole to determine whether Employee has proved he is permanently partially impaired by a preponderance of the evidence.  We conclude he has not.  Accordingly, we deny and dismiss Employee's Application requesting an award for PPI benefits.


ORDER

Employee's February 27, 1997 Application for Adjustment of Claim requesting an award for permanent partial impairment benefits is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold          


Rhonda Reinhold,



Designated Chairman



 /s/ S.T. Hagedorn               


S.T. Hagedorn, Member



 /s/ Shawn Pierre                


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Andres R. Ramos, employee/applicant; v. Icicle Seafoods, Inc., employer; and Wausau Insurance Co., insurer/defendants; Case Nos. 9214993 and 9327556; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of October, 1997.



Mary Malette, Clerk
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     �In his August 28, 1997 Sworn Affidavit of Employee Regarding Inability to Attend Hearing, Employee explains that because of his limited financial resources, an ill relative in Mexico, his school and work schedules, he would not attend the hearing but would be available by phone if we had questions of him.  At the onset of the hearing, Employer's attorney advised us that he had attempted to contact Employee by phone that morning without success. 


     �Employee was also involved in a motor vehicle accident.


     �March 28, 1997 Prehearing Conference Summary.


     �We were originally scheduled to hear Employee's claim for additional PPI benefits on May 23, 1997.  The hearing was scheduled at Employee's request pursuant to his March 17, 1997 affidavit of readiness for hearing.  In his affidavit, Employee swore he had "completed necessary discovery, obtained necessary evidence and [was] fully prepared for a hearing on the issues set forth in the Application."  


	On May 22, 1997, we received a letter from Employee asking us to continue the scheduled hearing because he did not yet have a PPI rating and because he could not miss any work from his newly acquired job for the next 90 days.  At the May 23, 1997 hearing, Employer objected to a continuance.  Employer argued that Employee  had since the March 28, 1997 prehearing to obtain a PPI rating and offer it into evidence.  Employer did not object to allowing Employee an opportunity to present oral argument in a later hearing, provided the evidentiary record was closed.  


	Applying our regulation, 8 AAC 45.072, we determined irreparable harm might result if Employee was not allowed to at least present his position and argue the evidence.  We determined it was unfair to force an injured worker to choose between the risk of losing a new job or his workers' compensation benefits.  We also found, however, we would not allow additional evidence regarding the pending PPI issue into the record.  In addition to the argument made by Employer, we based our decision, in part, on the fact Employee had almost a year to get another rating and because it was Employee who had asked for a hearing after swearing he had completed discovery, obtained necessary evidence and was prepared for a hearing.  For these reasons, we closed the record on May 23, 1997 and ordered Workers' Compensation Officer Cathy Gaal to reschedule the hearing.  Our May 28, 1997 letter to the parties memorialized the reasons we took the action we did, outlined the course of future proceedings, and advised the parties that we would issue a formal Decision and Order for the purposes of appeal at either party's request if it was made within 10 days.  We did not receive a request from either Employer or Employee.





