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We heard the employer's appeal of the Reemployment Benefits Administrator Designee's (RBA) January 27, 1997 determination on June 10, 1997.  The employee was present and represented herself.  The employer was represented by attorney Constance E. Livsey.  The record initially closed at the conclusion of the hearing.  The only two board members hearing the case on June 10, 1997 were Russell E. Mulder, chairman, and Patricia A. Vollendorf.  


On July 23, 1997, Ms. Vollendorf was replaced on the board by the governor and could no longer take action in the case.  Also on that date, the governor appointed John A. Abshire as a labor member to fill the vacancy left by Ms. Vollendorf's removal from the board. Since AS 23.30.005(f) provides that we cannot take action on a case with less than two members, another member had to be selected to take Ms. Vollendorf's place. 


By letter dated September 20, 1997, the record was once again opened, and the parties were advised that according to 8 AAC 45.070(k) and (l), they had 10 days in which to request the disqualification of Mr. Abshire from the panel. On October 3, 1997, 10 days had elapsed and neither party had requested that Mr. Abshire be disqualified.  Accordingly, the record closed on October 3, 1997.


ISSUE

Whether the RBA Designee abused her discretion in determining that the employee is entitled to an evaluation for reemployment benefits under AS 23.30.041.


SUMMARY OF THE EVIDENCE

It is undisputed that the employee suffered a neck injury while working for the employer on May 23, 1995.  At the time of the injury, the employee, a grounds keeper, was working with overhead flower baskets. The employer accepted the employee's claim and started paying temporary total disability (TTD) and medical expenses.


For the year 1995, the employee's medical treatment can be summarized as follows.  On June 2nd, Stan R. Throckmorton, D.C., filed a report noting the employee was under his care for adjustments.  On August 2nd Dr. Throckmorton filed a report stating that further chiropractic adjustments had been made.  Robert Fu, M.D., performed an independent medical evaluation of the employee and stated in part in his report of October 3rd that his findings were suggestive of likely residual cervical strain, most likely becoming myofascial chronic problem.  In Dr. Throckmorton's report of October 12th, he reported an exacerbation of her injury and was taken off work. In his clinical notes dated October 30th, Dr. Fu stated that from a recent Magnetic Resonance Image (MRI), it could be seen that the employee had a C6-7 herniated disc and the doctor did not think surgical intervention was indicated at that time and did not recommend cervical manipulation. The employee also saw G.L. Sternquist, D.C. (in Dr. Throckmorton's office) on December 12th.


For the year 1996, the employee's medical treatment can be summarized as follows: On January 17th, Dr. Fu wrote to Susan Daniels, the employer's adjuster, stating: "The findings are consistent with a stable herniated disc at C6-7 with no neurologic deficits, slowly improving, related to her claim dating back to May.  She is medically stable".  Dr. Fu advised Ms. Daniels in a letter dated January 24th that under the American Medical Association Guides to the Evaluation of Permanent Impairment, 3rd Ed. unrevised (1988) (Guides), the employee had a whole person permanent partial impairment (PPI) rating of 13%; on February 19th,  March 22nd, and April 30th, Dr. Sternquist reported that the employee was still receiving chiropractic treatments; in a letter to the employee dated March 28th, Ms. Daniels stated:


As the modified duties were able to be provided by the University, and the fact that since the employee chose not to request retraining, the permanent impairment monies were paid to you in a lump sum.  If for any reason these circumstances change, and you were to decide to request retraining, the University would argue a credit towards the lump sum payment for the 59 weeks which it would have covered had it been paid bi-weekly.

On April 18th, in a letter to Ms. Daniels, Dr. Fu said the employee should not do work which required extremes of neck movements or above shoulder activities and he suggested that a ladder might be helpful if used correctly. On May 24th Thomas Lang, M.D., filed a report saying that a chiropractor had referred the employee to him for pain management relating to migraine-type headaches. In his June 10th "To Whom It May Concern" letter, Warren E. Anderson, C.T.P.M., L.M.P., reported that the employee had been receiving trigger point myotherapy from him for the past 10 months and he noted that while the treatments were quite painful, the overall improvement and short term relief has helped deal with her condition. On July 10th, Dr. Fu advised Ms. Daniels of the employee's updated condition by stating that clinical findings did not suggest any neurologic findings, shoulder pain was most likely separate from neck pain.  On a referral from Dr. Lang, Eric Carlsen, M.D., reported on July 12th that the employee had chronic myofascial neck and shoulder pain, and suggested exercise for muscle development.  On July 18th, Dr. Carlsen opined that the employee did not yet have the physical capacity to return to work and, as such, he suggested the employee continue with physical therapy and seek vocational rehabilitation. On August 15th and August 22nd, Dr. Carlsen advised the employee to continue physical therapy and myofascial pain treatments. On October 10th, the employee reported to Dr. Carlsen continuing myofascial neck pain which made her return to work marginal, and the doctor indicated that she might need to find a job that would be less physically demanding. On November 21st, Dr. Sternquist noted the myotherapy sessions had given a lot of symptomatic relief and they were to be continued. On December 4, 1996, Dr. Sternquist reported that conservative chiropractic care was still being administered to the employee and further treatments would continue on a one to two week basis.


On December 9, 1996, the employee requested an eligibility evaluation for reemployment benefits under AS 23.30.041.  Attached to the request form, employee submitted the following written statement:


I am requesting an evaluation for benefits for retraining.


When my adjuster called me in Feb. '95, and asked me if I wanted to be re-trained, I asked what the retraining consisted of, and the time frame, he did explain about retraining, but said I had to make a decision "today."  I told him I was not interested because I was returning to my still existing position.  He said he had to issue a check since I was declining retraining.


I did return to work a few times, light duty and part time and each time was taken off duty due to chronic pain and migraines.


I have come to the conclusion I am unable to perform my job at my current physical condition.


I have been terminated by the University and advised to file for job retraining.


I feel it is necessary for me to search for another career in a less physical demanding position.


In a "To Whom It May Concern" letter dated January 9, 1997, Dr. Lang stated:


I have been asked by the above referenced patient to inform you that she suffers from a chronic cervical strain superimposed on a mild disc herniation also of her neck.  Also you should know that she is not now nor is she ever expected to be able to resume her prior occupation as a grounds worker.  I have reviewed her job description as provided by Susie Pettis, RPT, as well as examined her and her medical records in coming to this conclusion.


In a letter dated January 27, 1997, the RBA Designee advised the employee that she had been found entitled to an eligibility evaluation for reemployment benefits.  The RBA Designee stated in pertinent part:


State law establishes three criteria before an eligibility evaluation can be assigned:


a) Compensability of the claim;


b) An injury that may permanently precluded return to the job at the time of injury; and 


c) When filing beyond the 90 days, an unusual and extenuating circumstance that prevented your timely filings.


A review of your file shows that compensability is not an issue in this case, thus you meet the criteria for (a).  Your file contains a medical report from Dr. Lang dated 1-9-97 that indicates that you cannot return to your job at the time of injury, thus you meet the criteria for (b).  I will now consider the reasons that have been presented regarding (c).


The ninety-day period from when you noticed your employer of your injury covers the time period from 5-25-95 to 8-23-95.  In reviewing your file for what occurred in this time frame, I find no indication by any physician that you were informed or made aware that you may not be able to return to your job at the time injury.  Therefore, I determine that this situation created an unusual and extenuating circumstance that prevented you from timely filing for benefits.


On February 10, 1997, the employer filed a petition (dated February 7, 1997) appealing the RBA's January 27, 1997 eligibility determination.


At the hearing, Susan Daniels testified that she has worked on the employee's case from the beginning.  She said she has tried to have the employee and the employer work together in getting her back to work.  She testified that the employee was paid PPI benefits on February 26, 1996 because she stated she did not want rehabilitation.  The witness went on to explain that pursuant to Dr. Fu's recommendations, the employer did everything it could to get the employee back to work with limitations during the spring and summer of 1996.  Ms. Daniels testified that in July 1996, she had a conversation with the employee about one of her options being to seek retraining, but the employee did not file such a request at that time.


At the hearing, the employee acknowledged that she did not want retraining when the subject was brought up in February and July 1996.  However, she testified that she did not want those services at those times because she fully intended to return to job at the time of injury.  The employee said she tried to return to her old job on four different occasions and was unsuccessful each time because of severe neck pain continued.  She testified that the light duty work limitations imposed by Dr. Fu, did not solve the problems she was having with her neck.  The employee testified that after she made four attempts to return to her old job in the spring and summer of 1996, as modified, and was forced to quite because of continuing severe neck pain, she realized for the first time in the fall of 1996,that she needed retraining and filed her request for it on December 9, 1996.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

As 23.30.041(c) provides in pertinent part:



If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or the employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines that the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


AS 23.30.041 does not provide us with the authority to review the RBA's determination regarding eligibility for an evaluation, nor does it specify the standard for our review.  However, we have previously reviewed such determinations under AS 23.30.110, and have applied the abuse of discretion standard found in AS 23.30.041(d)
.  Light v. Sealaska Corp., AWCB Decision No. 89-0210 (August 16, 1989); Hartley v. Lease Kissee Const., AWCB Decision No. 91-0071 (March 26, 1991); Wyrick v. Earth Movers of Fairbanks, AWCB Decision No. 91-0126 (May 1, 1991); and Bales v. State of Alaska, AWCB Decision No. 96-0104 (March 12, 1996).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of RBA's determinations.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 80013 (January 20, 1989). An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  


The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Id. at 1047 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held we properly refused to reweigh the evidence in reviewing the RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  


As previously noted, the RBA Designee reviewed the facts in the case and determined the employee met the requirements of §41(c).  The employer does not argue that the RBA Designee abused her discretion in this regard.  What the employer does contend, however, is that the RBA Designee abused her discretion because: (1) the employee had 15 years of cervical and spinal complaints; (2) she had been released by her physician to return to work with Dr. Fu's limitations a number of times between March and September 1996; and (3) the employee waived her rights to any reemployment benefits because she declined those benefits when she received a lump sum payment of PPI benefits on February 26, 1996.


With regard to the employer's first argument, we might find it might have some validity if we were asked at this time to determine whether the employee had a pre-existing condition which precluded the employee from receiving compensation benefits, i.e., whether the employee was injured within the course and scope of her employment.  The only question before us now is whether the RBA Designee abused her discretion in making a determination.  We find it is undisputed, that the employer accepted the employee's claim and paid benefits and it never controverted the benefits in question.  Consequently, we conclude the employer's contention in this regard is without merit, and the RBA's Designee must be affirmed on this point.


Next, we must consider whether being released by Dr. Fu for work with certain limitations between April and September 1996, bars the employee from seeking reemployment benefits.  We find that during this period the employee returned to work as modified four times and had to quit four times because of severe neck pain caused by the work.  The employee testified that she enjoyed the work she was doing for the employer and wanted to continue doing it as long as it was physically possible.  She stated that the job limitations established by Dr. Fu did not reduce her severe neck pain and, therefore, she could not physically continue working. This testimony is supported by the medical records.
  Accordingly, we find that when the employee was working or attempting to work, unusual and extenuating circumstances existed which made requesting eligibility evaluation unnecessary.


Between February and December 1996, the employee found it necessary to undergo numerous chiropractic and myotherapy treatments to reduce her pain. Dr. Carlsen noted on October 10, 1996, that because the employee's chances of returning to her work were marginal, he believed she needed to find less physically demanding work.  Even as late as December 4, 1996, just 5 days before the employee requested reemployment benefits, Dr. Sternquist reported the employee still needed conservative chiropractic treatments. Finally, after reviewing the employee's medical records and the work-related job description, Dr. Lang stated in part on January 9, 1997: "Also you should know that she is not now nor is she expected to be able to resume her prior job description."  


Based on these facts, we find that the modifications or limitations Dr. Fu's placed on the employee's return to work were unsuccessful in achieving their goal of returning her to full-time employment.  We also find from this evidence that in the summer and fall of 1996, Dr. Carlsen started explaining to the employee that she did not have the physical capacities to return to her old job and, therefore, she should seek vocational rehabilitation. The employee followed Dr. Carlsen's recommendations and filed a request for reemployment benefits on December 9, 1996.  We have not been directed to any statute, regulation or decision, nor has independent research revealed any statute, regulation, or decision, that provides that once an injured employee is released to work with modifications or limitations by a physician, he or she cannot later seek reemployment benefits when circumstances warrant. Based on these facts, we find Dr. Fu's release of the employee to work with certain limitation between April and September 1996, did not bar her claim for an eligibility evaluation. 


Finally, we must address the question of whether the employee waived her right to reemployment benefits when she took her PPI benefits in a lump sum on February 26, 1996.  We find that whatever the parties agreed to on February 26, 1996, they did not agree the that employee was forever barred from seeking reemployment benefits in the future.  As noted from Ms. Daniel's letter of March 28, 1996, the employee was not requesting reemployment benefits at that time and, therefore, the employer paid her PPI benefits in a lump-sum.  Also, according to Ms. Daniel's letter, the parties never envisioned that the employee was "waiving" her right to seek reemployment benefits forever.  In fact, the opposite is true.  As noted by Ms. Daniels, the employer only requested a credit for the PPI benefits it paid to the employee at that time, "if for any reason these circumstances change, and you were to decide to request retraining. . . ." Based on these facts, we find the employee did not waive all future rights to reemployment benefits in February 1996.


Based on these findings, we conclude the RBA Designee's did not abuse her discretion in determining that the employee filed a timely request for an eligibility evaluation for reemployment benefits. Accordingly, the RBA Designee's January 27, 1997 decision must be affirmed.


ORDER

The RBA Designee's determination of January 27, 1997 is affirmed.


Dated at Anchorage, Alaska this 9th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder,



Designated Chairman



 /s/ John A. Abshire           


John A. Abshire, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sherrie L. Kincaid, employee/applicant v. University of Alaska (self-insured), employer, defendant; Case No.9509929; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of October, 1997.

                            Brady D. Jackson, Clerk
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     �AS 23.30.041(d) gives us the authority to review a determination that an employee is eligible for reemployment preparation benefits after an eligibility evaluation has been performed.  AS 23.30.041(d) provides in pertinent part:





		Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


     � In Bales at 14, the panel stated:


 


	We believe in determining whether unusual and extenuating circumstances exist it is appropriated to consider the employee's and the employer's efforts at maintaining employment.  As noted in Hensen, the primary purpose of section 41 "is to return the injured worker to the work force as expeditiously as possible and control costs associated with reemployment programs." See Binder v Fairbanks Historical Preservation Foundation, 880 P.2d  117 (Alaska 1994); Raris v. The Greek Corner, 911 P.2d 510 (Alaska 1996). There is a strong societal interest in having injured employees return to the work force. See Field v. Doyon Drilling, 4 FA-94-2790 CI (Alaska Super. Ct.) (November 21, 1995). We do not believe it furthers this interest to deny a reemployment evaluation to an injured worker who returns to work, and the employer and the employee make a good faith effort to keep the employee in her occupation, but eventually the efforts fail.





		We find the RBA Designee abused her discretion by 	not considering Employee's continued employment as an unusual and extenuating circumstance. . . . We find continued employment hindered Employee in making a request for reemployment benefits.








