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PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EUGENE LAWRENCE,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 9606329

CHANNEL SANITATION CORP.,
)



)
AWCB Decision No. 07-0204


Employer,
)



)
Filed with AWCB Juneau


and
)
October 9, 1997



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                           )


We heard the employee's petition to modify Lawrence v. Channel Sanitation Corp., AWCB Decision No. 97-0068 (March 20, 1997) on September 9, 1997 in Juneau, Alaska.  The employee is represented by attorney Chancy Croft.  The employer is represented by attorney T.G. Batchelor.  We closed the record at the hearing's conclusion.


ISSUES

1. What are the employee's gross weekly earnings (GWE)?


2. Is the employee entitled to an award of attorney's fees and costs?


SUMMARY OF THE EVIDENCE

The employee is a 67-year-old, retired, very experienced, heavy-equipment mechanic.  It is not disputed the employee earned $37,051.87 in 1995 while working only for the employer. 


The employee applied for social security retirement benefits in November 1995 and discontinued regular, full-time employment on December 31, 1995.  He began receiving Social Security retirement benefits of $1,182.90 per month on January 1, 1996.  However, the employee had an arrangement with the employer under which he could continue to work when the employer needed his services, and when he wanted to work.  


The following facts were initially stated in Lawrence v. Channel Sanitation Corp., AWCB Decision No. 97-0068 (March 20, 1997)(Lawrence I): 


Employee testified he discussed his retirement and future work plans with William "Shorty" Tonsgard, the owner of Channel Corporation.  Employee testified:  


A.  Well I told him I had intended to retire at the end of December, and Shorty is a person of few words.  [H]e just said, "Well, you'll continue working for us, won't you?" and I said "Yes, I plan to," and he said, "Good, because we can use you," and then that's all that he really, truly, said.


Q.  Now, my understanding was that you were going to work on an occasional basis as work was available; is that correct?


A.  Yes.


Q.  Was that on an on-call basis?


A.  Well, yes that would have been on an on-call basis.


Q.  You didn't have any regular time that you went in?


A.  No.


Q.  Now . . . my understanding was that there was an arrangement where you were going to limit the number of hours in some way that you worked for Channel?


A.  Not Really.  I would have went ahead, continued working, whatever was -- whatever they had for me to do because Social Security only deducts one dollar for, I think, every three, and so I could have earned anything in the amount I wanted.


. . . .


Q.  My understanding . . . was that there was some type of an understanding you were going to limit your time by hours, and at the prehearing you said something about money was what was --


A.  I was only allowed to earn $14,000 [per year] without losing Social Security, part of the Social Security benefit.

(Id. at 61-62.)


In Lawrence I, the panel also relied on an affidavit submitted by Eddie E. Carte.  Mr. Carte was the employer's shop foreman and the employee's "immediate supervisor."  In an affidavit he states in pertinent part:


2.  Before Gene retired, Gene spoke to William R. (Shorty) Tonsgard, my supervisor, and then Shorty Tonsgard and Gene spoke to me about the possibility of Gene returning on occasion to do some work after he retired.


3.  Although the later details were left to Gene and  me to work out, the outline of the proposal which was discussed and approved with Shorty Tonsgard was that Gene could come in to do some work on an as-needed basis for particular projects or piece of work, such as rebuilding a vehicle rear end.  Gene wanted to limit his hours because his retirement benefits would be offset and reduced if he made too much and it was understood he would not go over the limit.  My recollection is that Gene was to limit his hours so that he did not make more than a certain amount, I believe $1,000 per month, but to reduce my paperload I asked Gene to keep track of his time to see he did not go over his limit.  Part of the plan was also that when Gene did have a project to work on that Gene would not have to work long or even full days.  He could limit his time in any day to the amount that he was comfortable with.  Shorty also made it clear he did not want Gene to be given any projects that were heavy or strenuous.  Although Gene is an experienced and excellent heavy duty mechanic, for Gene to work at his own speed and for the number of hours he was comfortable with, lighter projects would be better suited than difficult or heavy projects that might require additional help.


4.  After Gene retired, this is the arrangement which we followed.  Gene did not come in unless I had some work or a project he could do and then I could call him to let him know.  It was understood that if I called he was free not to come in if he did not feel like it or had other plans.  As I recall, Gene almost always did want to come in when I called.


5.  This is the arrangement we had for Gene to do occasional work after he retired.  To the best of my recollection, as it turned out the amount of the occasional work we had for Gene was not enough to go over his limit in any of the months he worked on this basis up until the time he got hurt.


(Carte Affidavit, 18 November 1996.)


The panel, in Lawrence I, further summarized the evidence as follows: 


At hearing, Mr. Carte testified Employee told him he did not want his post-retirement work for Employer to affect his social security retirement benefits, and wanted to limit his earnings to about $12,000 per year.


Beginning in January 1996 Employee performed some work for Employer under this arrangement.  For the pay period ending 27 January 1996 Employee earned $96.25 for five and one-half hours of work at $17.50 per hour.  For the pay period ending 9 March 1996 Employee earned $647.50 for 34 hours of work at the regular rate, and two hours of overtime pay (34 hours x $17.50 + 2 hours x $26.25).


The next day he worked for Employer, 21 March 1996, Employee was injured while disassembling a yarder.  Employee cut the engine cover, which weighs about 200 pounds, loose from the machine and let it fall to the ground.  When it fell, it caught the sleeve of Employee's coveralls, and threw him to the ground where he landed, "face first" on the rocks.  (Employee dep. at 86.)  Employee suffered a broken left hand, three broken ribs on the left side, torn cartilage in the sternum, and a skull fracture around his left eye.  As a result of this injury, Employee lost sight in this left eye, and suffers from residuals of the skull fracture which reportedly include dizziness, disorientation, loss of balance, and memory loss.  Defendants do not dispute that Employee is now unable to work as a mechanic.


Defendants accepted Employee's claim as compensable, and initially paid temporary total disability (TTD) compensation of $459.81 from the day after injury, based on gross weekly earnings (GWE) of $700.00.  Employee's compensation rate was calculated by applying the formula AS 23.30.220(a)(4)(A), based on gross earnings of $9,100.00 over 13 weeks of employment ($9,100.00 ( 13 weeks = $700.00).  (Compensation Report 5 April 1996.)  Due to his receipt of Social Security retirement benefits, Defendants reduced Employee's TTD compensation
 to $323.32.  (Compensation Report 15 May 1996.)


In July 1996, Defendants reduced Employee's compensation rate to $166.60 per week.  Insurer purportedly calculated Employee's earnings by applying the formula in AS 23.30.220(a)(1).  (26 July 1996 Compensation Report, block 12.a.)  However, block 15.b. indicates the calculation is based on earnings of $2,263.45, and a GWE of $226.35.  We do not know how the earnings figure was derived, and the legal authority for the calculation was not explained.


Employee filed an Application for Adjustment of Claim (Application) on 30 July 1996.  He requested payment of TTD compensation, temporary partial disability (TPD) compensation, and permanent partial impairment (PPI) compensation.  In addition, Employee filed the Application because of the reductions Insurer had made in his TTD compensation. (Application, block 17.)


On 9 August 1996 Defendants controverted a compensation rate adjustment on the grounds: "Compensation rate calculated based on AS 23.30.220(2)."  Defendants also controverted PPI compensation because Employee had not been rated, and TPD compensation because he was temporarily totally disabled.


At a prehearing conference held on 23 August 1996, Insurer asserted Employee's compensation rate was based on his 1996 earnings because he "worked on a temporary basis only."  Insurer acknowledged its calculation of Employee's earnings was not in accord with AS 23.30.220, but asserted it was necessary to use its calculation method, because any other method was unfair to Insurer.


On 20 December 1996 Defendants filed a new Compensation Report in which they changed the type of compensation paid to permanent total disability (PTD) compensation.  The compensation rate paid was $166.50 per week.  Insurer listed the effective date of the change as 22 November 1996.  (Compensation Report 20 December 1996.)


At hearing, Employee testified he gave Greg Watson, Employer's parts man, some of his business cards to pass out to customers advertising the availability of his mechanic services.  He also testified he earned about $500 in 1996 after his injury doing mechanic work.  


At hearing, Employee was asked about his discussions concerning post-retirement employment with Employer.  Employee testified he told Mr. Tonsgard:  "I can earn up to a set amount a year. . . ."


At hearing, Mr. Tonsgard testified he discussed post-retirement employment with Employee, which he described as "on-call" employment.  Mr. Tonsgard testified Employee said he "did not want to exceed a certain amount of work in a year."  


Defendants assert Employee's earnings should be calculated under AS 23.30.220(a)(4)(B), based on his 1996 earnings, and AS 23.30.220(a)(10) due to the change in compensation type to PTD compensation.  They assert we should interpret AS 23.30.220 as amended, to be consistent with the law as set out in Gilmore v. Alaska Workers' Comp. Bd., 882 P.2d 922 (Alaska 1994) and the "Findings of Purpose" in the implementing legislation,
 which provide that the compensation rate should be based on an employee's probable future earning capacity during the period of disability.  They deny, contrary to their assertion at the prehearing conference, that Employee's work qualified as seasonal or temporary work under Secs. 220(a)(6) and 220(c)(1) and (2).  They assert that had Employee not been injured, he would have worked 40 hours per month at $17.50 per hour, which yields a GWE of $161.54 ($17.40 x 40 hours per month x 12 months ( 52 weeks) and a compensation rate of $149.61.


Employee argues that as a temporary employee, as acknowledged by Defendants at the first prehearing conference, his earnings should be calculated under AS 23.30.220(a)(6), i.e., based on his 1995 earnings divided by 50.  Employee asserts he expected to earn about $25,000 per year working for Employer and others.  (Employee's Hearing Brief at 11.)


The panel in Lawrence I, found and concluded:


Under section 220(a)(6), the GWE are 1/50th of the total wages Employee earned during the calendar year immediately preceding the injury, i.e., 1995.  Since it is not disputed Employee earned $37,051.87 in 1995, we find his GWE is $741.04 ($37,051.87 ( 50).  Applying those earnings to the 1996 compensation rate tables, we find the compensation rate for a married employee with two dependents is $479.30 per week.  Accordingly, we find Employee's compensation rate is $479.30. . . .


We find a calculation of Employee's earnings under Sec. 220(a) (1) - (7) would not fairly reflect Employee's earnings during the period of disability.  We so find because his earnings from full-time work before he retired, were much higher than his earnings from less than full time work after he retired.  We find that due to his retirement, Employee intended to have reduced earnings.  We find Employee's earnings between 1 January and 21 March 1996 were too sporadic and short lived to establish a pattern upon which to base any findings about his post-retirement earning capacity.


At hearing, over Defendants' vigorous objections, we prohibited the parties from presenting any new evidence about what Employee would have earned after he retired, if he had not been injured in March 1996.  We now find our decision to prohibit any evidence on that issue was wrong.  In order to reduce the hardship on Employee, we will now attempt to determine Employee's earnings during the period of disability based on the available evidence, and retain jurisdiction to modify our decision if the parties request an opportunity to present new evidence about Employee's retained earning capacity. . . .


In accord with all the evidence now available, we find Employee would have limited his earnings to $14,000 per year during his period of disability.  Therefore we find, under AS 23.30.220(a)(10), Employee's GWE, after he became entitled to PTD compensation, is $269.23 per week ($14,000 ( 52).  This yields a compensation rate, for a married worker with two dependents, of $187.22 per week.  Defendants should pay this rate from the date the determination of permanent total disability was made, 20 December 1996.


At this hearing, the employee is now entering new evidence, as suggested in Lawrence I, with a request we modify his compensation rate.  The employee argues that he would have earned $25,000.00 to $30,000.00 per year after his retirement.  He asserts he would have formed his own company and worked for people who did not want to hire an employee.  He anticipated earning $20,000.00 per year from Knightwatch Security, approximately $3,000.00 per year with Hickok Trucking and approximately $7,500.00 per year from other sources including his former employer, Channel Sanitation.  The employer argues the employee's intent was to earn no more than $14,000.00 per year after he retired.


The employee offered into evidence a January 17, 1997 letter from Joyce Hogan, owner of Knightwatch Security.  The letter stated the following: 


Eugene W. Lawrence was set to take over maintenance of our vehicles prior to his accident.


Knightwatch Security currently has (5) vehicles that require periodic maintenance.  Last year Knightwatch spent $6,000.00 on maintenance.  Most of these vehicles range from new to six years old.  As these vehicles get older they will require more maintenance.  


It was anticipated that Mr. Lawrence would work between 20 and 25 hours per week.  The rate at which he would have been compensated at would have been $15.00 per hour.


Hogan testified her vehicles are aging, and need more maintenance, hence the increase in costs.  Hogan also testified the employee would have worked for her son's company, which had five vehicles. Chris Hickok also testified.  He estimated he would have hired the employee for approximately $5,000.00 worth of maintenance.


The employee testified he retired because he wanted to change the character of his work.  Prior to his injury, he envisioned using his Social Security payments much like unemployment insurance.  He had calculated that if he earned $3.00, $1.00 would be deducted from Social Security compensation.  He stated that his intentions were shown by his action of buying a shop truck.  He only earned $743.75 the first three months because he was working on his own equipment.  Since the injury he has been unable to follow through with his plans.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Calculation of GWE.


AS 23.30.220 provides in pertinent part:


(a)  Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows:


  (1) if at the time of injury the employee's earnings are calculated by the week, the weekly amount is the employee's gross weekly earnings;


  (2)  if at the time of injury the employee's earnings are calculated by the month, the employee's gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52;


  (3)  if at the time of injury the employee's earnings are calculated by the year, the employee's gross weekly earnings are the yearly earnings divided by 52;


  (4)  if at the time of injury the,


    (A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury;


    (B) employee has been employed for less than 13 calendar weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this subsection and (A) of this paragraph, the employee's gross weekly earnings are computed by determining the amount that the employee would have earned, not including overtime or premium pay, had the employee been employed by the employer for 13 calendar weeks immediately preceding the injury and dividing this sum by 13;


  (5)  if at the time of injury the employee's earnings have not been fixed or cannot be ascertained, the employee's earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;


  (6)  if at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1) - (5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury;


  (7)  when the employee is working under concurrent contracts with two or more employers, the employee's earnings from all employers is considered as if earned from the employer liable for compensation;


  . . . .


  (10)  if an employee is entitled to compensation under AS 23.30.180
 and the board determines that calculation of the employee's gross weekly earnings under (1) - (7) of this subsection does not fairly reflect the employee's earnings during the period of disability, the board shall determine gross weekly earnings by considering the nature of the employee's work, work history, and resulting disability, but compensation calculated under this paragraph may not exceed the employee's gross weekly earnings at the time of injury.


  . . . .


(c)  In this section,


  (1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis;


  (2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury.


In Lawrence I, the panel found that calculating the employee's GWE under AS 23.30.220(a)(1)-(7) would not fairly reflect the employee's earnings during the period of disability.  Therefore, we must turn to section 220(a)(10).  We find the employee intended to start his own business. We base this finding on the events that occurred prior to the injury.  The employee created business cards and purchased a shop truck.  He also solicitated clientele, including his previous employers.  Therefore, we conclude we should consider the prospective earnings the employee would have made with the clients he developed before he was injured.  


Based on the evidence presented, we find the employee would have earned $20,500.00 per year from income earned through self-employment.  We find the employee would have earned $3,000.00 per year with Hickok Trucking. We base this finding on Hickok's testimony, who we find credible.  In regards to Knightwatch,  Hogan testified it expended $6,000.00 on maintenance in 1996.  She further testified her maintenance costs would increase to $20,000.00 in 1997.  We have difficulty believing Hogan's maintenance costs would increase to over three times the previous year's costs.  We do, however, believe her costs would increase to some extent.  Therefore, we find the employee would have earned $10,000.00 from Knightwatch Security.  We also find the employee would have earned $7,500.00 per year form other sources including his former employer, Channel Sanitation.  We base this finding on the testimony of his previous employer, and the testimony of the employee himself.  We find the parties should calculate the employee's compensation based on this finding that the employee would have earned $20,500.00 per year. 

2. Attorney Fees and Costs. 


AS 23.30.145 provides:


  (a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


In the affidavits submitted, the employee requests payment of his attorney's fees of $9,600 for 48 hours of work at $200 per hour.  In addition, he requests payment of paralegal costs of $1,331.25 for 17.75 hours of work at $75.00 per hour and other legal costs totalling $594.88.


We find the employer controverted the compensation rate adjustment the employee sought, and that we awarded an increased compensation rate.  Accordingly, we find the employer is responsible for Mr. Croft's attorney's fees under AS 23.30.145(a).  We are unable to calculate the statutory minimum attorney's fee at this time due to uncertainty over what has been paid, what remains due, and what, if any, additional adjustment in the PTD compensation rate may be needed. In determining the amount of the fee to award, we apply the nature-length-complexity and benefits test.  AS 23.30.145(a).  


Mr. Croft has been litigating this issue since March 20, 1997.  This litigation was made somewhat complex by the uncertainty surrounding the meaning of AS 23.30.220, as recently revised.  It was made difficult by the employer's vigorous defense. Through Mr. Croft's efforts, the employee was awarded a compensation rate adjustment equal to 75% of that which he sought.


We find it was appropriate for Mr. Croft to travel to Juneau to assert the employee's interests, and find the travel costs itemized are reasonable and justified.  We find Mr. Croft is one of the most experienced, knowledgeable, and successful workers' compensation claimant's attorneys in Alaska.  We have ordered payment of his fees at the $200 per hour rate in the past, and considering the enumerated factors, find that rate is justified in this case.


Mr. Croft submitted an affidavit of attorney fees stating he expended a total of 30.4 hours in preparation of this case.  At the hearing he supplemented this affidavit with an oral request for an additional 23.8 hours he expended after the submission of the affidavit.  Mr. Croft is requesting a total of 54.2 hours in attorney fees at $200.00 for a total of $10,840.00.   Because we have already found he successfully prosecuted 75% of the employee's claim we find he should receive $8,130.00 ($10,840.00 x .75) in attorney fees.  


The employee requests payment of his legal costs of $568.00  travel costs and $637.50 in paralegal costs.  We may award those legal costs under 8 AAC 45.180(f)(13), (14), and (17).  We find the employee prevailed at the hearing before us, and find the employer is responsible for the payment of the employee's legal costs of $1,205.00.


ORDER

1.  The employer shall adjust the employee's compensation rate in accordance with this decision and order.


2. The employer shall pay the employee's attorney fees in the amount of $8,130.00 and legal costs in the amount of $1,205.00.


Dated at Anchorage, Alaska this 9th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna,



Designated Chairman



 /s/ Nancy J. Ridgley         


Nancy J. Ridgley, Member



  /s/ James G. Williams       


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eugene W. Lawrence, employee/applicant; v. Channel Sanitation Corporation, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9606329; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 20th day of March, 1997.



Mary Malette, Clerk
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     �In addition to these earnings,  Employee received a $1,519.70 payment on 13 January 1996 for vacation pay accrued in 1995.  On 27 February 1996 Employer issued a check for $1,200 to its health insurance carrier, after receiving a like amount from Employee, to pay for Mrs. Lawrence's health insurance.  Neither of these payments affect our calculation of Employee's earnings in any way.


     �The Social Security offset authorized under AS 23.30.225 is discussed below.


     �See, Sec. 1. (b)(2),  Ch. 75 SLA 1995 which provides:  "It is the purpose of [AS 23.30.220(a)] . . . fix a fair approximation of an employee's probable future earning capacity during the period of temporary total disability without resorting to an open-ended determination of actual earning capacity."


     �AS 23.30.180 concerns the payment of PTD compensation.





