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The employee's claim was heard at Juneau, Alaska on September 9, 1997.  The employee participated telephonically, and is represented by attorney J. Micheal Cox.   Attorney Patricia Zobel represents the defendants.  The record closed at the end of the oral hearing.


ISSUES


1.  Should the employee's gross weekly earnings be computed under AS 23.30.220(a)(6)?


2.  Is AS 23.30.220(a)(6) constitutional?


3.  Is the employee due benefits under AS 23.30.041(k) for the period of January 16, 1997 to March 18, 1997?


4.  Is the employee entitled to attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The employee is 32 years old, and has worked in the logging industry since the early 1980's.  (Exhibits A-C to the defendants' May 5, 1997 Hearing Brief.)  The defendants admit Employee suffered an eye injury in the course and scope of his employment on October 14, 1995.  (Answer to Application for Adjustment of Claim.) 


 The parties agree the employee was working as a cutter at the time of his injury.  The defendants computed the employee's gross weekly earnings (GWE) under AS 23.30.220(a)(6), after concluding the employment as  a cutter was seasonal work as defined in AS 23.30.220(c)(1).  The defendants used the employee's 1994 earnings of $38,374.26 to compute his GWE of $767.49.   Based on his marital status and number of dependents, this resulted in a weekly temporary total disability (TTD) compensation rate of $506.69.  (October 27, 1995 Compensation Report.)


The employee contends employment as a cutter is not seasonal work.  At the hearing, Dave Westerlund and James R. Mays testified on the employee's behalf.    Westerlund testified he has spent 22 years in the logging industry, and logging is year-round work.  He has never been involved in the logging industry in Alaska.  


Mays testified he has been in the timber industry for 30 years.  He testified that logging is not seasonal work, but is driven by market demands and the Forest Services' quotas.  Mays has worked for Alaska Pulp Company, and testified their cutters got vacations in the winter, sometimes up to six weeks, usually from sometime in December to about the first part of February.  He testified there was no definite start up or shut down date for logging or cutters to work; if it snowed then they usually laid off the cutters.


Glenn Vantrease testified on the defendants' behalf.  He is the general manager of Silver Bay Logging, and has worked in the logging industry in southeast Alaska for about 23 years.   He testified cutters are usually laid off, and the logging camps shut down, from sometime in November to the first of February.  In the past 13 years, there has never been a winter when Silver Bay Logging did not shut down.  (Vantrease Dep. at 6-11).  The two reasons for the shut down are to give the cutters a vacation, and because of winter.  (Id. at 12.)  


Amy Sullivan King testified at the hearing on the defendants' behalf.  She is currently the Personnel and Labor Relations Manager for Ketchikan Pulp Company (KPC).    She has overseen the hiring of cutters for the past three years.  She testified cutting timber is seasonal work, and KPC always lays off cutters during November and rehires in March.  She testified KPC belongs to the Alaska Loggers' Association, and it is standard practice in the industry to shut down logging operations and layoff cutters each winter. 


Pamela Scott, the adjuster for the employee's claim,  also testified on the defendants' behalf.  She has been involved in the logging industry since 1973, living at logging camps  in Alaska for 17 years.  Her husband is a supervisor for Mud Bay Logging.  Scott testified she has never worked in a logging camp that operated year round.  It is the normal practice to shut down for winter from sometime in November to about the first of March.


The evidence available to us regarding the employee's work history reflects he received unemployment insurance benefits while he was off work for the following periods:  The third and fourth quarters of 1991 and the first quarter of 1992; December 1992 to March 1993; December 1993 to February 1994; May 21 through June 11, 1994; August 6 through August 20, 1994; November 19 through December 24, 1994; and May 27 through August 9, 1995.
  (Exhibit D to the defendants' Hearing Brief).


The employee argues he should be compensated under AS 23.30.220(a)(4)(A), using the 13 calendar weeks immediately before his injury, because his work as a cutter is not seasonal.  During the 13 weeks before the 1995 injury, he alleges he earned $15,261.17, or an average of $1,173.94 per week.  He contends this sum is comparable to his alleged earnings of $46,226 in 1992, $45,374 in 1993, $38,274 in 1994, and $42,704 in 1995.


The employee also argues AS 23.30.220(a)(6) is unconstitutional because it does not provide a fair reflection of his lost future earnings.  Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922, 927 (Alaska 1994).  He asserts subsection 220(a)(4)(A) produces a fairer reflection of his lost earnings. He asks that we declare AS 23.30.220(a)(6) unconstitutional. 

 
The defendants contend it is inappropriate for us to declare a statute unconstitutional.  In addition, they argue subsection 220(a)(6) does fairly reflect the employee's lost future earnings based on his past employment history and periods of unemployment.


Regarding the employee's claim for benefits under AS 23.30.041(k) during the period of January 16, 1997 through March 18, 1997, the facts become more complicated.   In 1993 the employee injured his shoulder while working for Alaska Pulp Corporation/Rowan Bay Logging (ALP).  We assigned case number 9309359 to this injury.  The insurer for ALP is the same insurer as in this case; Pamela Scott adjusts both claims.


In the current claim, the employee was found eligible for reemployment benefits.  A plan was developed for him to be trained as a waste water treatment operator.  Rehabilitation Specialist Sue Roth developed the plan, and had gotten medical reports indicating the employee could perform the plan despite his eye injury and the 1993 shoulder injury.  Specifically, the treating physician for the eye injury, Gordon Peeces, M.D., approved the plan as physically appropriate, and Stephen Lowney, M.D., had previously provided a release, without restrictions, for the employee to return to work after his 1993 shoulder injury.  The Reemployment Benefits Administrator (RBA) approved the plan on January 15, 1997.  (March 18, 1997 Reemployment Benefits Memorandum of Decision.)  In a January 28, 1997 letter to Roth, the employee said he didn't know if he would accept the plan.  He offered no further explanation to Roth or the defendants.  (Id.)


Unbeknown to the RBA, the employee had made an appointment in November 1996 to see Dr. Lowney for a permanent partial impairment rating for his 1993 shoulder injury.  According to Scott's testimony, the appointment was cancelled because there was not enough time scheduled to do the rating.  Dr. Lowney's office rescheduled the appointment to January 17, 1997, but weather prohibited the employee from traveling to attend the examination.  Scott testified the examination was reset to February 3, 1997.  


Following that examination, Dr. Lowney issued a February 6, 1997 report stating the employee had certain restrictions.  According to the RBA's March 18, 1997 decision, these restrictions made the waste water treatment plant operator retraining inappropriate.  In a February 21, 1997 letter, Dr. Lowney recommended further treatment and, if that failed, another shoulder surgery.  Eventually, the employee had the shoulder surgery.


Because the employee did not proceed with the RBA-approved plan, the defendants controverted his benefits under AS 23.30.041(k) alleging he was unreasonably refusing to cooperate with the reemployment process.  (January 28, 1997 Controversion Notice.)  The defendants stopped paying subsection 41(k) benefits on January 16, 1997.  (January 30, 1997 Compensation Report.)  The employee sought the RBA's decision on whether his refusal to cooperate was unreasonable.  On March 18, 1997 the RBA issued his decision finding the employee did not unreasonably fail to cooperate. On March 18, 1997 the defendants resumed paying subsection 41(k) benefits as of that date, but did not pay them for the period of January 16 through March 17, 1997.  (March 28, 1997 Compensation Report.)


According to Scott's testimony, APC paid the employee temporary total disability (TTD) benefits for his 1993 shoulder injury during the period subsection 41(k) benefits were not paid for his 1995 eye injury.  The employee admits he received TTD benefits for the shoulder injury, but contends the defendants should not be allowed to pick and chose between his claims, particularly when paying benefits under the 1993 injury results in a lower weekly benefits than the subsection 41(k) benefits for his 1995 injury.


The defendants assert that under subsection 41(k), TTD benefits are paramount to subsection 41(k) benefits.  In other words, the statute requires TTD benefits be exhausted in order for subsection 41(k) benefits to be paid.  The employee argues this is true only if the benefits are due from the same injury; it is not appropriate to give TTD benefits paramount importance when the employers are not the same.  He asks that we recharacterize the TTD benefits to subsection 41(k) benefits, and order the defendants to pay the difference between these two rates.


The employee had requested at prehearings that the employer for his 1993 shoulder injury (AWCB number 9309359) be joined in this case for hearing purposes.  The defendants opposed that request, and the employer was not joined.


The final issue is the  employee's attorney requests for an award of attorney's fees in excess of $15,000 and legal costs.  This is based on an hourly rate of $175 for all the services he has provided in connection with this claim. The defendants object to the hourly rate, contending Cox's experience does not warrant such a rate, that rate exceeds the reasonable hourly rate, and also object to certain services he provided.  The defendants contend some services relate to issues upon which the employee did not prevail, Cox's billings are vague and incomplete, and there is nothing about the case which justifies an award of actual attorney fees.


The employee alleges he prevailed on all issues except the issue of changing reemployment specialists.  He contends it would have a chilling effect upon attorneys if they are not compensated for work they perform. In addition, he argues two other factors need to be considered.  Under Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986), the contingency nature of representing injured workers needs to be considered, as well as the disparity between the attorney's fees paid to employee and employer's attorneys discussed in Undt v. Matanuska-Susitna Borough, AWCB Decision No. 94-0207 (August 24, 1994).  The employee asserts that we first awarded the $125 an hour rate almost 10 years ago, and today's economy justifies an increase in that hourly rate.


The defendants also dispute the employee's request for long distance phone charges, contending that many of the calls relate to issues upon which the employee did not prevail.       


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
IS AS 23.30.220(a)(6) THE APPROPRIATE METHOD TO DETERMINE THE EMPLOYEE'S GROSS WEEKLY EARNINGS?


AS 23.30.220(a)(6) provides:  "[I]f at the time of injury the employment is exclusively seasonal or temporary, then, notwithstanding (1)-(5) of this subsection, the gross weekly earnings are 1/50th of the total wages that the employee has earned from all occupations during the calendar year immediately preceding the injury."  Under AS 23.30.220(c)(1) seasonal work "means employment that is not intended to continue through an entire year, but recurs on an annual basis."


In the recent opinion filed in Phoenix Logging Co. v. Harrison, 1KE-96-138 (August 8, 1997), Judge Thompson considered the legislative history associated with the amendment of AS 23.30.220 in 1995 and concluded:  



Instead of focusing on exclusively seasonal occupations the statute refers to seasonal employment.  This Court agrees that this must refer to the particular employer-employee relationship rather than simply the type of work performed.  In other words, Phoenix hired Harrison to work the logging season.  The fact that as a truck driver other persons do or did similar work elsewhere for other employers year round will not operate to convert Harrison's exclusively seasonal employment with Phoenix into a year-round occupation.

Id. at 4 (Emphasis in original.)


In this case we find the employer hired the employee for the period of January 1995 thorough May 1995, and again from August 1995 to his date of injury.  (Earnings History of Mr. Justus.)    We find no specific evidence was offered regarding what period the employer hired employee to work when he was rehired in August 1995.


We find the defendants presented evidence that cutters worked for the employer on a seasonal basis, with a layoff for a period of time in the winter months.  King, who works for the employer, testified that cutters were laid off in November.  Scott and Vantrease testified on this issue, but they do not work for the employer.  Therefore, under Harrison, their testimony would be of limited value. They did testify that cutters were laid off sometime in November.  King testified cutters were rehired around the first of March, as did Scott.  Vantrease testified cutters were rehired around the first of February.


The document entitled "Earnings History of Mr. Justus," which was stipulated to by the parties, shows the employee was rehired in January 1995.  This contradicts the testimony of King, Scott and Vantrease.  


The employee presented the testimony of Westerlund and Mays on the issue of seasonal nature of the employment.  Neither of them were employed by the employer, and under Harrison their testimony would be of limited value.  Also, we find Westerlund's testimony of little value because he is not involved in the timber industry in Alaska.  Mays testified that cutters generally got six weeks off each year, usually in the winter.


Based on all the evidence, we find that cutters work in southeast Alaska on a seasonal basis. We find all the witnesses, except the employee, with experience in Alaska logging industry testified that cutters quit working as cutters sometime in November.  Based on all the evidence, particularly the employee's hiring in January of 1995 by the employer, we find that the employer rehired cutters sometime in January.  Thus, we find the employee's expected work season ended sometime in November, and resumed sometime in January each year.


We find there is evidence that cutters work on a year-round basis in other states.  However, under Harrison, we find the fact that the "occupation" of being a cutter means that a person could work year round is not the controlling issue.  Accordingly, we find the defendants properly categorized the employee's employment as seasonal for purposes of using AS 23.30.220(a)(6) to calculate his GWE.

II.
IS AS 23.30.220(a)(6) CONSTITUTIONAL?


We have consistently concluded that constitutional challenges to the provisions of the Act are reserved for decision by the courts.  Gilmore v. Veco, Inc., AWCB Decision No. 95-0001 (January 6,1995); Arnesen v. Anchorage Refuse, Inc., AWCB Decision No. 94-0087 (April 15, 1994), aff'd 3AN-94-4252 CI (Alaska Super. Ct., November 3, 1995); Murray v. Pool Arctic Alaska, AWCB Decision No. 90-0163 (July 19, 1990); rev'd on other grounds 3AN-90-6768 CI (Alaska Super. Ct., July 24, 1991).  "Administrative agencies are not in the business of deciding challenges to the constitutionality of the statutes that govern their proceedings."  Murdock v. Anchorage School Dist., 3AN-91-9238 CI at 5 (Alaska Super. Ct., November 20, 1992).  As an executive branch agency, we believe it is inappropriate for us to consider overturning statutory provisions promulgated by the legislature and signed into law by the Governor, the state's chief executive.  It is the duty of the judicial branch of government, not the executive, to pass on the constitutionality of statutes.  Accordingly, we decline to rule on the employee's request that we find AS 23.30.220(a)(6) unconstitutional.


We do note, however, that there are flaws in the employee's argument that his GWE are not "fairly" computed by using subsection 220(a)(6).  We note the employee's request that we use his 13 weeks of earnings immediately before the injury to compute his GWE would result in unfairness to the employer. We find the maximum the employee has earned in wages the four years before injury is about $46,000.  If we used the GWE requested by the employee, $1,174, to calculate his compensation rate it this would result in annual earnings in excess of $70,000.  Using the GWE of $767.49 computed under subsection 220(a)(6) produces an annual amount of $39,909.48 ($767.49 times 52 weeks).  We find this exceeds his earnings as stated in the "Earnings History of Mr. Justus" for 1991 (about $14,000) and 1994 ($38,375), and is about the same as his earnings in 1992 of $39,000.  We find it is somewhat less than his 1993 earnings of $43,900, but only about 10 percent less.  Assuming we could consider "fairness", we do not find the difference so unfair as to warrant using a different formula other than subsection 220(a)(6).


We also note that, based on the employee's arguments raised in connection with his request for subsection 41(k) benefits for this claim, we find his GWE for this injury computed under subsection 220(a)(6) exceed the GWE computed under former AS 23.30.220(a)(2) for his 1993 injury.  


Because we find his GWE can be fairly computed under subsection 220(a)(6), we will deny and dismiss the employee's claim for a redetermination of his GWE and an increase in his compensation rate.

III.
IS THE EMPLOYEE DUE SUBSECTION 41(k) BENEFITS BETWEEN JANUARY 16, 1997 AND MARCH 18, 1997?


The defendants ceased paying subsection 41(k) benefits on January 16, 1997 when the employee refused to cooperate in the water treatment plant operator training.  They paid TTD benefits under the employee's 1993 claim for his shoulder injury based on Dr. Lowney's report.  On March 18, 1997 the RBA determined the employee's refusal to cooperate in the water treatment plant operator training was not unreasonable. Upon receipt of this determination, the defendants stopped paying TTD benefits under the employee's 1993 claim, and began paying subsection 41(k) benefits. The employee asks that we "recharacterize" the benefits paid by the insurer for the January 16 - March 18, 1997 period to subsection 41(k), and order them to pay the difference due.


The defendants argue that, under AS 23.30.041(k)
, TTD benefits are paramount to subsection 41(k) benefits.  If this is so, it is curious why they stopped paying TTD benefits on the date of the RBA's decision. Did the employee's shoulder condition coincidentally reach medical stability on that date?  We are unable to determine this because the medical records filed in the 1993 claim are not before us because the 1993 employer was not joined with this case for hearing.


The employee's unique situation raises questions regarding the interpretation of AS 23.30.041(k), and how it applies when there is more than one injury and more than one employer, although the two employers have the same insurer.  Does one employer get the benefit of the other employer's payments, or is the employee entitled to receive different benefits simultaneously from two different employers?  We find this issue to be complex and want to afford the parties an opportunity to address in detail the issue and the questions posed by us before we make a decision.  Accordingly, under AS 23.30.135, we will reopen the record for further written argument on this issue. 


In addition, we will grant the employee's request to join the employer for his 1993 injury to this claim.  We can then consider the medical records filed in that case, and give that employer an opportunity to be heard on the issue of whether subsection 41(k) benefits for the 1995 injury, TTD benefits for the 1993 injury, or both should be awarded for the period of January 16 through March 18, 1997.  We will direct the prehearing officer to schedule a prehearing conference so that the joinder can be accomplished, and a briefing schedule can be arranged. 

IV.
IS THE EMPLOYEE ENTITLED TO ATTORNEY'S FEES AND LEGAL COSTS?


AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensa​tion or medical and related benefits ordered.  


We find the claim was controverted both by a Controversion Notice and by the defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


Subsection 145(b) directs us to award a reasonable attorney's fee.  Our regulation 8 AAC 45.180(d) requires a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  We must also consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


We find the employee did not prevail on the issue of a redetermination of his GWE. We find no fee is due for the legal services provided in connection with this issue.


We find the issue of subsection 41(k) benefits versus TTD benefits for the period of January 16 to March 18, 1997 has not been decided.  We defer deciding attorney's fees and legal costs on this issue until we reach a final decision.  We will retain jurisdiction to decide the attorney fees and legal costs.


We find the employee did not prevail on the issue of changing rehabilitation specialists.  We find no fee is due for the legal services provided in connection with this issue.


We find the employee prevailed on the issue of the reasonableness of his refusal to cooperate with the proposed reemployment plan.  That has resulted in the resumption of subsection 41(k) benefits and a different plan being written for the employee.  We find the defendants filed a Notice of Controversion and controverted in fact these benefits.  We find we can award a fee under AS 23.30.145(a) and (b).  Given the nature and amount of benefits obtained, we find the fee under AS 23.30.145(a) would not be reasonable as it would be inadequate.  Therefore, we will award a fee under AS 23.30.145(b).


Although the employee's attorney submitted an itemized statement of services from which we could attempt to sort out the services that relate to the successful issue, we find Cox could more accurately perform this task.  We will permit Cox to revise his affidavit and billing statement to reflect the services relating to the cooperation issue and alternate reemployment plan, and serve it on the defendants.  If there are disputes regarding the items billed, we retain jurisdiction to resolve those disputes.


The employee's attorney requested an hourly rate of $175 for his services.  The defendants contended this rate is not reasonable.  We find that, particularly in light of the contingent nature of compensation claims discussed in Wise, the issues discussed in Undt as well the economic factors discussed in the employee's written arguments, the limited number of attorneys in Southeast Alaska who represent injured workers, and based on Cox's experience, we find the $175 an hour rate is reasonable.  We will award that hourly rate.


Regarding the defendants' contention that some of the billings are vague or incomplete, we find the entries described as conferences with the employee about the status of the case are adequate. Communicating with the employee is reasonable and is an important aspect of a claim.  Denying payment for these visits could having a chilling effect upon the attorney's willingness to keep the injured worker informed.  Only when the number of conferences become excessive, would we be willing to consider denying payment.  We do not find the number of conferences between the employee and the attorney excessive in this case.


Concerning the adequacy of the other entries, after the billing has been revised and served on the defendants, if there are disputes we have already retained jurisdiction to resolve disputes regarding the attorney's fee issue.


The employee also requested his legal costs.  We find he has prevailed on some issues.  Under AS 23.30.145(b) we can award legal costs in accordance with 8 AAC 45.180 which provides in part:  "The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. . . ."  
The defendants objected to the long distance telephone charges for calls between the employee and his attorney.  We realize that an adverse decision may have prompted a phone call, but we are aware that an employee and client often will talk about more than one issue in a phone call.  Often the discussion is about the other issues that remain to be heard, and the effect the adverse decision has on the remaining issue.  We also find that discussing the claim with the injured worker is reasonable and necessary in the ongoing preparation of a claim for a hearing.  We do not want to take action which may have a chilling effect on this communication.  We will award the costs of the long distance phone charges, as billed, between the employee and his attorney.  


As to other long distance phone charges and other legal costs, we will permit Cox to revise the billing in accordance with this decision, delete costs which do not relate to issues for which we are awarding attorney's fees, serve it upon the defendants for payment in accordance with this decision.  We retain jurisdiction to award other legal costs if there are disputes.


ORDER

1.  The employee's request for a redetermination of his gross weekly earnings is denied and dismissed.


2.  The employee's request that we declare AS 23.30.220(a)(6) unconstitutional is denied and dismissed.


3.  We refer this case to the prehearing officer to schedule a prehearing conference to accomplish our granting of the joinder of Alaska Pulp Company, and to arrange a briefing schedule to address the questions posed in this decision relating to the issue of payment of AS 23.30.041(k) benefits.


4.  We award attorney's fees at the hourly rate of $175.  We retain jurisdiction to decide attorney's fees in accordance with this decision.


5.  The defendants shall pay as legal costs the long distance telephone charges for calls between the employee and his attorney.


6.  We retain jurisdiction to award other legal costs in accordance with this decision.


7.  We retain jurisdiction on the issues of penalty, bad faith and interest.


Dated at Juneau, Alaska this 10th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna               


Patricia Huna, 



Designated Chairman



 /s/ James G. Williams           


James G. Williams, Member


Compensation payable under terms of this decision is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James D. Justus, employee/applicant; v. Ketchikan Pulp Company, employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 9524120; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 10th day of October, 1997.



Trisha J. Bruesch

SNO

�








     �These issues were stated by the employee's attorney at the start of the hearing, and are the ones listed on the June 16, 1997 Prehearing Conference Summary.  In his November 19, 1996 Application for Adjustment of Claim the employee had also requested additional compensation (a penalty) under AS 23.30.155(e).  The penalty request was mentioned in the employee's Hearing Brief received May 5, 1997.   That brief also mentioned an issue of bad faith and interest.  In closing argument, the employee's attorney alluded to the issues of penalty, bad faith and interest.  Under 8 AAC 45.070(g), the Prehearing Conference Summary governs the issues.  Therefore, we will not decide the penalty, interest, and bad faith issues, but will retain jurisdiction to determine these issues if necessary.  


     �The employee was injured and receiving workers' compensation benefits during the winter months of 1995-1996.


     �AS 23.30.041(k) states in part:  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid . . . .  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages . . . ."





