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)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9528825

KIEWIT PACIFIC CO.,



)








)
AWCB Decision No. 97-0206




Employer,


)








)
Filed with AWCB Anchorage



and




)
October 10, 1997 








)

ST. PAUL FIRE & MARINE,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the employer's request for review of the Reemployment Benefits Administrator's (RBA) July 25, 1997 decision finding the employee eligible for benefits at Anchorage, Alaska on September 12, 1997.  Attorney Joseph A. Kalamarides represents the employee.  Attorney Patricia A. Zobel represents the employer.  We closed the record at the hearing's conclusion.


ISSUE

Whether the RBA abused his discretion finding the employee eligible for reemployment preparation benefits.  


SUMMARY OF THE EVIDENCE

The parties do not dispute the employee injured his left knee on September 20, 1995 while working as a laborer for the employer. Richard McEvoy, M.D., performed an anterior cruciate ligament repair using autogenous semitendinosus graft, an arthroscopic partial meniscectomy, and a debridement of medial femoral condyle, left knee on March 14, 1996.  (Dr. McEvoy, March 14, 1996 operative reports).  In his April 12, 1996 report, Dr. McEvoy found the employee medically stable and rated his permanent partial impairment (PPI) at 4% of the whole person.  Also on April 12, 1996, Dr. McEvoy released the employee to full duty work as of April 15, 1996.  


The employee testified he returned to work as a laborer in May of 1996, and his knee condition worsened.  In her July 1, 1996 report, Kathleen Todd, M.D., noted:  "Pt. has torn meniscus, s/p/ arthroscopy.  Had flare up w/ knee last week, now better.  May return to work."  The employee also testified he worked an additional two weeks in the fall of 1996.  


In his August 29, 1997 deposition, the employee testified that in September 1996 he began working at H. C. Price as a general laborer.  (McCain August 29, 1997 dep. at 12 - 14).  The employee continues in his laborer position with H. C. Price.  (Id. at 15).  The employee believes he has missed approximately 8 weeks of work due to his knee condition and is afraid that if he misses any more work at H. C. Price, he'll be laid off.  (id. at 16).  During his deposition, the following exchange occurred between the employee and Mr. Kalamarides:  



Q.
Now, Mr. McCain, since your injury you've described the jobs that you have taken.  Why have you taken these jobs if it affects your knee so much?  



A.
Well, because I can't get another one.  There's not that much work to get, and if I get another job, I'm still bending down, stretching and doing the same thing, but I'm getting a lot less money and it still bothers my leg.  



Q.
All right.  Have you been told by your doctors that you shouldn't do this kind of work?



A.
Yeah.  Well, that's the reason I started this whole think in the first place.  The doctor told me to get another occupation, she said you're gonna -- this is just gonna keep swelling up, you're not gonna be able to do this much longer, if any at all, she says, it's never gonna get any better.  



Q.
Have you been told there is a potential for making your knee worse if you continue working that occupation [laborer]?



A.
Yeah.  I think their doctor, Dr. Frost, their specialist they sent me to, told me that.  



Q.
And what did Dr. Frost tell you about as to a potential for injuring other -- sustaining other injuries by protecting your knee? 



A.
Well, he just said that, you know, it wasn't gonna get any better.  And he said it'd eventually get worse, is all he said.  He didn't say anything about -- well, he told me that I ought to get a -- he said I should get another occupation, too, that I shouldn't lift over 30 pounds, or stay on my leg over an hour at a time.



Q.
What happens when you lift over 30 pounds, or stay on your leg for more than an hour?  What happens?



A.
It swells up.



Q.
And then that requires you to limp?



A.
Yes.



Q.
All right, when you get home at night what do you do to treat your knee?



A.
I usually set it up, put ice packs on it and I take about 20 Ibuprofen a day trying to keep the irritation down in it.  And then they give me something to sleep, although I can't think of the name of it.  The doctor here give me something so I could try to go to sleep.  It works sometimes and sometimes it don't.



Q.
Is it your desire to seek retraining?



A.
Yes.  



Q.
And what would be the purpose of the retraining?



A.
So I can make a living.



Q.
And is the reason why you're still working at these heavy duty jobs is to support yourself?



A.
Yes it is.  



Q.
If given a chance to obtain another occupation through retraining would you come back to this type of work?



A.
No, there's no way.  If I was retrained in something else, there's no way I'd come back to -- it's just too painful.  


The employee's unemployment insurance records reflect that he received unemployment benefits from November 30, 1996 through January 11, 1997 and then for the week ending February 8, 1997 and the week ending March 8, 1997.


At the request of the employer, the employee was evaluated by John D. Frost, M.D.  Dr. Frosts' March 6, 1997 report provides in pertinent part at 5 - 6:  



Based on Mr. McCain's description of his duties, I do not feel that he is capable of returning to his usual and customary work as a heavy laborer or a construction worker.  I would not release him to return to his usual and customary work at this time, although I would not fault Dr. McEvoy for doing so a year ago.  It is clear that he has persistent irritation within his knee that is aggravated by strenuous work.  Numerous trials at work have shown that the knee is not going to function adequately for him.  



And finally in terms of physical restrictions that I would place on Mr. McCain, I would suggest that he limit himself to light or medium work, that he avoid standing or walking for more than a maximum of four hours per day, and that he avoid lifting or carrying any weights above 50 pounds, and would recommend avoidance of work which involved frequent squatting, kneeling twisting, jumping, running or other highly stressful use of his knees.  With the types of jobs that he has had in the past, it would be difficult to imagine how the job for example of erecting scaffolding or building forms for pouring concrete out of steal ribarr could be modified so that he could perform them.  I do think that he would be able to perform many types of work, for example bench type work which would allow him to sped a fair amount of time sitting on a tall stool or desk type work.  Additionally he may be useful in fields such as a construction inspector, particularly if this allows him to ambulate with a cane and periodically rest by sitting down.


The employee requested an eligibility evaluation for reemployment benefits on July 16, 1996.  On June 13, 1997 rehabilitation specialist, Linda Lau, was assigned to complete the evaluation.  In her June 14, 1997 eligibility report to the RBA, Ms. Lau recommended the employee be found eligible for reemployment benefits.  At page two of her report Ms. Lau noted:  "Dr. Kathleen Todd was forwarded the job descriptions of Construction Worker and Boatloader for her review.  She determined Mr. McCain could not return to either position."  The Boatloader job description forwarded to Dr. Todd listed the following physical demands:  Strength:  This job is classified as `Medium', requiring lifting 50 lbs. maximum with frequent lifting and/or carrying objects of weight up to 25 lbs."  The job description also lists the following physical activities:  "Climbing and/or Balancing;  Stooping, Kneeling, Crouching, and/or Crawling;  Reaching, Handling, Fingering, and/or Feeling."  On June 30, 1997, Dr. Todd did not approve this job, and noted:  "Can't do repetitive kneeling, crouching crawling, climbing.  Also on June 30, 1997 Dr. Todd did not approve the position of Construction Worker I, noting: "Can't do the lifting, kneeling, crouching, crawling and climbing."  


On July 25, 1997, the RBA found the employee eligible for reemployment benefits.  The RBA's July 25, 1997 letter provides in pertinent part:  



I have determined that you are eligible for reemployment benefits based on:



[x] The evaluating rehabilitation specialist's recommendations  received on July 16, 1997.  In this report your counselor recommended that you be found eligible for reemployment benefits, for a variety of reasons.   First, your doctor has predicted that you will have permanent physical capacities that are less than the physical demands of your job at the time of injury, or any other jobs that you have held or received training for in the ten‑year period before your injury.  Ms. Zobel, attorney for the employer says in a letter dated July 22, 1997 that you have returned to work in your usual and customary work.  Because your doctor has disapproved your return to this job I believe that you should be offered the retraining benefit.  



Second, your previous employer cannot offer you alternative physically appropriate employment. Third, you have never been rehabilitated in a prior worker's compensation claim.  Finally, at the time of medical stability a permanent impairment is expected, or has been given.


The employer argues the employee is actually physical capable of performing the job of Boatloader.  In its hearing brief and at the September 12, 1997 hearing, the employer argues:


A review of the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, demonstrates that the job of boat loader does not require repetitive kneeling, crouching, crawling or climbing.  According to the selected characteristics, a copy of which is attached along with the key for explanation, one never climbs, balancing is occasional, stooping is occasional, kneeling is occasional, crouching is occasional, and crawling is never.  [Employer's] Exhibit 5.  None of these are repetitive in nature.  If Dr. Todd had been given an accurate description of the job, it is more likely than not that she would have approved this position as meeting his physical requirements at the present time.  As a consequence, Mr. McCain would not have been eligible for reemployment benefits under AS 23.30.041(e)(2).  (Emphasis added).  


Alternatively, the employer argues that the employee has been employed in his usual and customary work as a laborer and is not entitled to reemployment benefits.  In its hearing brief and at the September 12, 1997 hearing, the employer argues:


In this case, Dr. Todd has in fact stated that Mr. McCain is incapable of performing the physical capacities of his usual and customary work.  However, the evidence is that Mr. McCain in fact has been performing the physical capacities of his work since being released to return work.  Thus, a prediction of the ability to work does not seem to conform with the reality of the situation, and he should be found ineligible for rehabilitation based on his return to work. . . . In this case, McCain has been employed on a regular basis since his release to work in April of 1996.  During periods of time when he has not been employed through his union as a laborer, he has received unemployment compensation benefits, stating to the unemployment division that there was no medical reason that he could not be employed in the positions of electrician, construction worker, or laborer.  All this evidence, taken as a whole, overcomes any presumption that is created by a physician prediction that an individual needs rehabilitation.  

(Employer's brief at 4 - 6).  


The employee argues that all doctors, including the employer's physician, Dr. Frost, agree that the employee needs retraining.  The employee asserts he has attempted to remain working as a laborer, albeit against the medical advice, and now he cannot continue to do so.  The employee argues that he has actually mitigated the employer's exposure by attempting his return to work. The employee argues the RBA's determination is not arbitrary, capricious, or unreasonable.  The only medical and reemployment information available supports the RBA's decision. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  


In Wright v. Peninsula Correctional Health Care, AWCB Decision No. 95-0139 (May 26, 1996) another panel addressed which edition of the SCODDOT the RBA must use.  AS 23.30.041(e)(2) mandates that the RBA use the Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.  We find the only edition of the DOT published when subsection 041(e)(2) was enacted (July 1, 1988), was the 1977 edition.  Further, we find the 1981 edition of the SCODDOT was published pursuant to the 1977 version of the DOT. 


We find the 1991 edition of the DOT is titled Dictionary of Occupational Titles Revised, 4th Edition.  We find the employer relies on the Revised SCODDOT edition to support its argument.  We find there are no frequency standards delineated in the 1981 edition of the SCODDOT, and Ms. Lau, Dr. Todd, and the RBA relied on the proper job description(s).  Accordingly, we conclude the RBA did not abuse his discretion because he used the appropriate edition of the SCODDOT.  


Regarding the employee's continuing employment as a laborer against the advice of all physicians, we also find no abuse of discretion finding the employee eligible.  We find AS 23.30.041 silent as to returning to work against a doctor's advice.  We will not read into section 041 a new exclusion for reemployment benefits where the legislature has declined to speak.  We find that to conclude otherwise, as the employer urges, would render any employee who attempted a return to work (regardless of doctors' opinions) potentially ineligible for reemployment benefits. The RBA's decision is therefore affirmed.  


Attorney's fees and costs were listed on the June 12, 1997 prehearing conference summary.  This issue, however, was not argued at the September 12, 1997 hearing.  We reserve jurisdiction to award attorney's fees and costs.  


ORDER

The RBA did not abuse his discretion finding the employee eligible for reemployment benefits.  The employer's appeal is denied and dismissed.  We reserve jurisdiction to award attorney's fees and costs.  


Dated at Anchorage, Alaska this 10th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward P. McCain, employee/respondent; v. Kiewit Pacific Co., employer; and St. Paul Fire & Marine, insurer/petitioners; Case No. 9528825; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of October, 1997.



Mary E. Malette, Clerk
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