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BOBBY MCMAHAN,




)








)




Employee,


)
DECISION AND ORDER








)

MICHAEL JENSEN, ESQ.


)
AWCB Case No. 9429318








)




  Applicant,

)
AWCB Decision No 97-0210








)



v.




)
Filed with AWCB Anchorage








)
October 15, 1997

TONY'S INTERIORS,



)








)




Employer,


)








)



and




)








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


On August 13, 1997, we heard Applicant's request for attorney fees in Anchorage, Alaska.  Attorney Michael Jensen represents Employee and himself in their request we award actual attorney fees.  Attorney Richard Wagg represents Employer and its Insurer.  This decision was rendered by a two-member panel, which is a quorum under AS 23.30.005(f).  We closed the record at the end of the hearing.


ISSUES

1.  What is the appropriate award of attorney fees for this claim which has been compromised and released? 


2.  What is the appropriate award of attorney fees for time spent litigating the recovery of fees in this compromised claim?   
3.  What are the reasonable and necessary legal costs?


SUMMARY OF EVIDENCE AND ARGUMENTS

Employee, who suffered from preexisting degenerative joint disease (DJD), injured his left knee on December 20, 1994 while working for Employer.  Employee's claim was initially accepted.  Employee treated with David McGuire, M.D., who performed anterior cruciate ligament surgery on March 22, 1995.  Dr. McGuire declared Employee medically stable on October 3, 1995 and referred him to Joseph Shields, M.D., for a permanent partial impairment (PPI) rating.  Using the third edition of the American Medical Association's Guides to the Evaluation of Permanent Impairment (Guides), Dr. Shields rated Employee 8 percent whole person impaired.  


On August 21, 1995, Shawn Hadley, M.D., examined Employee at Employer's request.  In her report of the same date, she stated Employee's disability and need for treatment were not related to his work injury but were entirely attributable to his preexisting DJD. 


Relying on Dr. Hadley's report, Employer controverted Employee's claim on September 1, 1995.  In a compensation report of the same date, Employer also claimed an overpayment for TTD and medical benefits of about $27,000.  


According to his July 31, 1997 Affidavit of Attorney's Fees and Costs (Affidavit), Attorney Jensen began representing Employee in February 1996.  On September 27, 1996, he filed an Application for Adjustment of Claim (AAC).


In his January 22, 1996 letter to Chancy Croft Law Office, Dr. McGuire agreed with Dr. Shields' 8 percent PPI rating and stated that it was difficult to apportion between the work injury and Employee's preexisting DJD.  Nevertheless, Dr. McGuire stated the work injury significantly contributed to Employee's disability and need for treatment.   


 On March 18, 1997, Douglas Smith, M.D., performed a Second Independent Medical Evaluation (SIME) at our request.  In his March 27, 1997 report, Dr. Smith stated Employee's work "was a substantial factor in terms of aggravating or possibly combining with the preexisting condition to cause a permanent worsening of that condition."  Dr. Smith determined Employee was medically stable and rated him under both the third (unrevised) and the fourth editions of the Guides.  He found Employee 0 percent impaired under the third (unrevised) edition and minus 2 percent impaired under the fourth edition of the Guides as a result of the work injury.  Finally, Dr. Smith stated that "the industrial exposure caused a significant decrease in the functional capability  of the knee and that the anterior cruciate ligament reconstruction was the most feasible method of improving the overall condition of the knee, restoring some degree of stability and hopefully restoring some degree of function."


We approved a Compromise and Release Agreement (C&R) on June 25, 1997.  Employee received $9,500 in exchange for his waiver of all benefits except future medical benefits as provided by the Act.  The C&R expressly left the issue of attorney fees and legal costs open for a determination after a hearing.  


At hearing, Jensen verbally requested an award of attorney fees and paralegal costs
 in the amount of $6,354.50 plus the value of his time spent at hearing, about 45 minutes.  According to Jensen's Affidavit, 18.50 hours at $195 per hour ($3,607.50) were billed on Employee's claim from the day Jensen first began representing Employee, February 22, 1996, through June 26, 1997, the day he reviewed the approved C&R with Employee.  During the same time, 15.40 hours at $80.00 per hour ($1,232.00) were billed for paralegal services.


Since the day Jensen reviewed the approved C&R with Employee, his Affidavit indicates his paralegal billed an additional 0.90 hours ($72.00) drafting the August 4, 1997 Hearing Brief and Affidavit while he billed an additional 6 hours ($1170.00) preparing, reviewing and finalizing the same documents.  At hearing, Jensen represented he has generated an additional $273.00 in attorney fees between July 31, 1997 (the last day listed in his Affidavit) and the day of the hearing in preparation for oral argument.  Jensen also requests an award of attorney fees for the time spent at this hearing, 0.75 hours at $195.00 per hour, which amounts to $146.25.  Thus, according to Jensen's Affidavit and his representations at hearing, attorney fees and paralegal costs valued at $1,589.25 and $72.00, respectively, were billed since the approved C&R was reviewed by Jensen with Employee.


In summary, Jensen is requesting an award of full and actual attorney fees in the amount of $5,196.75 ($3,607.50 + $1,509.25) and paralegal costs of $1,304.00 ($1,232.00 + $72.00) plus legal costs  of $208.89.


Attorney Jensen argues he is entitled to his actual attorney fees, in part, because there should be no distinction between a compromised claim and one which is fully litigated on the merits at a hearing.  The issue, argues Jensen, is whether he recovered "substantial benefits" for his client (regardless of how that is accomplished) including the fact he "defeated" a potentially significant overpayment issue.  Relying on Gertlar v. H & H Contractor, Inc., AWCB Decision No. 97-0105 (May 12, 1997), Jensen also argues he is entitled to recover his fees for the time he has spent preparing for this hearing on the underlying claim for attorney fees.


Employer argues that compromised claims are different.  Because Employer and Employee each gave up something, Jensen should too.  (Employer does not suggest its attorney fees should be reduced.)  Employer also argues that we should not just consider the benefits acquired, but also the other factors outlined in our regulation, to include the nature, complexity and duration of the litigation.  Finally, Employer urges us to award attorney fees based on a percentage which reflects the actual benefits recovered though the attorney's efforts in relation to the total exposure Employer had for liability if Employee had been successful in a hearing on the merits.  In this case, Employee obtained about 25 percent of the benefits allegedly sought.
  Therefore, Employer argues, Jensen should only recover 25 percent of his actual fees.  Jensen urges us to disregard this argument because it would discourage representation of injured workers in all but the most obviously compensable claims.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(a) provides in part:



. . . When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. 


AS 23.30.145(b) further provides: 



If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


I.  What is the appropriate award for attorney fees in this claim which has been compromised and released? 


We have reviewed all the cases cited in Mr. Jensen's hearing brief.  We find all of them involved the recovery of attorney fees in claims which were fully litigated on the merits or in which the employer conceded the payment of certain benefits without either a hearing or a settlement agreement.  We find none of the cases address the issue we must decide:  what is the appropriate award of attorney fees in a claim which has been settled with Board approval.  


We have often granted Mr. Jensen's requests that we award his usual hourly rate in contested claims.
  Among the reasons we have specifically cited for making such awards are that his services have expedited the payment of benefits to injured workers where the employer concedes liability without the need for a hearing or a C&R
 and his years of experience representing injured workers before the workers' compensation Board.
  Generally too, we have routinely awarded claimants' attorneys their full fee rate or, as in the past, an enhanced fee which exceeds defense fee rates, because of the contingent nature of their practice.
  We find neither route is appropriate in this case for the reasons explained below.  


In our decisions, we have found that attorneys who represent injured workers put their fees at risk every time they must, in the best interest of their clients, litigate a claim on its merits at a hearing.  Consequently, it has been our practice, within the last few years, to award Mr. Jensen his hourly rate of $195 for those issues he successfully prosecutes, even though a defense attorney of comparable experience, for example Mr. Wagg, bills at only $150.00 per hour.  When an employee does not prevail on all the issues he has raised at hearing (i.e., when the benefits which result from the attorney's services are less than the entire claim asserted), we have apportioned the fees requested.  Coffey v. Polar Builders, AWCB Decision No. 97-0010 (January 16, 1997) and Steffey v. Municipality of Anchorage, AWCB Decision No. 95-0163 (June 15, 1995).


In this case, however, Employer did not concede liability and Employee's claims were not taken to hearing.  Instead, the parties agreed to settle by compromising their positions and, with that agreement, the risk of litigation vanished for Employer and Employee.  Similarly, if the claim had been heard, all of Mr. Jensen's fees would have been at risk because of the contingent nature of his practice.
  With settlement, however, Mr. Jensen was  assured of at least AS 23.30.145(a) fees if not a reasonable fee under subsection 145(b).  For this reason, we find Mr. Jensen is not entitled to his usual rate.  Instead, we find Mr. Jensen is entitled to a reasonable rate which reflects the fact that settlement eradicated the contingency factor built into Mr. Jensen's usual hourly rate of $195.  Based on our experience, we find a reasonable rate for someone with Mr. Jensen's experience is $155 per hour.


Now we turn our consideration to whether the amount of time Mr. Jensen billed was reasonable.  Applying the factors set forth in our regulation, 8 AAC 45.180, we find Mr. Jensen is entitled to a fee award "reasonably commensurate with the actual work performed [given] . . ., the nature, length, and complexity of the services [he provided], the benefits resulting to [Employee] from the services, and the amount of benefits involved."  8 AAC 45.180(d)(2).


Based on his Affidavit, we find the extent and character of the professional work performed by Mr. Jensen and his paralegal was appropriate for the issues raised by Employee's claim, Employer's controversion, and Mr. Jensen's level of experience.
  We make this finding based on our review of the Board's file.  Specifically, we find no depositions were taken; the discovery conducted was reasonably limited to the issues presented; the SIME was not particularly complex, and only two prehearings were held.  Moreover, based on Mr. Wagg's representations at hearing, we find he and Mr. Jensen spent approximately the same amount of time getting this claim into a posture for settlement, or failing that, a hearing.   


We now consider the benefits Employee obtained as a result of Mr. Jensen's services in relation to the benefits sought.  When considering this factor, we are mindful of the fact that while the benefits received by an employee from his attorney's efforts may be relatively small in comparison to the attorney's fee, they are nevertheless still significant to the injured worker himself.  Therefore, we do not want to discourage claimants' attorneys from accepting claims which may only have a small recovery.  


Based on Employee's AAC and the prehearing summaries, we find the bulk of Employee's claim was dedicated to obtaining PPI, continuing medical coverage and reemployment benefits.  Based on its Answer and controversions, we find Employer disputed the compensability of Employee's claim based on Dr. Hadley's report that Employee's knee condition was not related to the work injury.  Furthermore, based on Dr. Smith's SIME report, we find Employee would have had a more difficult time prevailing on his claim for PPI and reemployment benefits even if he prevailed on the course and scope issue.  Specifically, Dr. Smith found Employee was zero percent impaired under the revised third edition of the Guides as a result of the work injury.
  We find based on the C&R, Employee received the bulk of his claim for PPI and on-going medical benefits, but waived his claim for reemployment benefits.  


We find we approved the C&R because we determined it was in Employee's best interest, based on the evidence in our file.  We find Mr. Jensen's settlement negotiations resulted in the acquisition of substantial benefits for his client, specifically, the majority of his PPI and on-going medical care, in the face of medical evidence unfavorable to his client's claim.  Therefore, we conclude that all of the time billed for the actual work performed by Mr. Jensen and his paralegal between February 22, 1996 and June 26, 1997 was reasonable and should be compensated. 


We conclude Mr. Jensen is entitled to a reasonable fee award of $2867.00 for all the time he billed in relation to the underlying claim, 18.50 hours, at the rate of $155 per hour. 


2.  What is the appropriate award of attorney fees for litigating the recovery of attorney fees in this compromised claim?

Adopting the analysis set forth above, we find Mr. Jensen assumed the risk of litigating attorney fees rather than compromising via settlement.  We find Employer resisted the payment of Mr. Jensen's claim for actual attorney fees. Reviewing the arguments of the parties, we find Employer urged us to award Mr. Jensen about 25 percent of his requested fees while Mr. Jensen argued he was entitled to 100 percent of his fees.   The average of these two percentages is 62.50 percent.  We find Mr. Jensen defeated Employer's position because we awarded Mr. Jensen about 80 percent of the fees he requested.
  Therefore, we conclude Mr. Jensen successfully prosecuted the issue of his attorney fee in the underlying claim and is entitled to a fee in excess of the statutory minimum fee provided in AS 23.30.145(a).  We conclude Mr. Jensen is entitled to his full fee rate, $195.00 per hour, to account for the contingent nature of his representation and his status as the prevailing party in this claim for contested attorney fees.


We now consider whether Mr. Jensen is entitled to payment for all the hours billed.  Again, we consider the factors outlined in 8 AAC 45.180(d)(2).  We find Mr. Jensen dedicated six hours to preparing, reviewing and finalizing the Hearing Brief and his Affidavit, about an hour and one-half preparing for oral argument, and 45 minutes at hearing.  We find, Mr. Jensen had the burden of persuasion in this issue.  We find the single issue presented for our review was not particularly complex.  Based on these findings we conclude that the hours billed in preparation for, and attending, this hearing were reasonable for an attorney of Mr. Jensen's experience.


In summary, we conclude Mr. Jensen is entitled to his full and actual fees for litigating, at a hearing on the merits, the issue of a reasonable attorney fee in a compromised claim.  Based on his Affidavit and representations at hearing, we conclude Mr. Jensen is entitled to an award of $1,589.25 for successfully prosecuting his claim for attorney fees on the underlying issue. 

3.  What are the reasonable and necessary legal costs?

Our regulation, 8 AAC 45.180(f) states, in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:



(10) long-distance telephone calls, if the board finds the call to be relevant to the claim;



(14)  Fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk; 




(A) is employed by an attorney licensed in this or another state; 




. . . .




(E)  does not duplicate work for which an attorney's fee was awarded;



(15)  duplication fees at 10 cents per page, . . .;



(17)  other costs as determined by the board.


We find Employee and his attorney successfully prosecuted, and therefore "prevailed", on the underlying claim and on the attorney fee issue at this hearing.  Therefore, we review Mr. Jensen's Affidavit, as amended at hearing, to determined which costs should be recovered.  We find all non-paralegal costs are necessary and reasonable, except $8.00 for fax charges and $30 for messenger services.  We make this finding based on the fact we are unable to determine from the Affidavit why these more expensive methods for transmitting documents were necessary or more reasonable than simple mailing.
    


We find all the paralegal charges for work performed before the claim was settled, $1,232.00, are reasonable and necessary for the same reasons we found the amount of time Mr. Jensen billed was reasonable and necessary.  Furthermore, based on our experience in these matters, we find the paralegal rate of $80.00 per hour is reasonable.  We deny the nine/tenths of an hour billed for preparing the Hearing Brief and Affidavit, $72.00, because it duplicates work for which we have already awarded an attorney fee to Mr. Jensen.  


In summary, we find Employee is entitled to non-paralegal costs of $170.89 ($208.89 less $38.00 in messenger fees and fax charges) and paralegal costs of $1,232.00.


ORDER 


1.  Employer shall pay Employee's attorney fees in the amount of $4,376.75.


2.  Employer shall pay Employee's legal costs in the amount of $1,402.89.


Dated at Anchorage, Alaska this 15th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold        


Rhonda Reinhold, 



Designated Chairman



 /s Philip E. Ulmer            


Philip E. Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bobby McMahan, employee / Michael Jensen, Esq., applicant; v. Tony's Interiors, employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9429318; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of October, 1997.



Trisha L. Bruesch, Clerk
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     �According to our regulation, 8 AAC 45.180(f)(14), paralegal services can only be recovered as a legal cost, not a professional fee, even though they must be itemized in an affidavit like an attorney fee.  For this reason we will review the compensability of the two separately.


     �Jensen amended his Affidavit at hearing with regard to his cost bill, originally $358.89, to reflect a reduced copying charge.


     �Employer argues that "defeating the overpayment" should not be considered a benefit, in this case, because the overpayment would never be recovered.  Even if Employer won at hearing, there would have been no future benefits from which to take the overpayment. 


     �Coffey v. Polar Builders, AWCB Decision No. 97-0010 (January 16, 1997).


     �Mason v. Hillbilly Enterprises, AWCB Decision No. 96-0331 (August 19, 1996) and Gertlar v. H & H Contractor Inc., AWCB Decision No. 97-0105 (May 12, 1997).


     �Smith v. Cal Worthington Ford, AWCB Decision No. 94-0326 (December 22, 1994).


     �In the past, we found claimants' bar rates were excessive.  We would cut their rates to bring them in parity with the defense fee rates and then "enhance" them to account for the contingency aspect of their practice.  Wise Mechanical V. Bignell, 718 P.2d 971, 975 (Alaska 1986); Schmitz v. International Superior Services, AWCB Decision No. 91-0021 (January 29, 1991) and Kelsch v. Hotfoot International, Inc., AWCB  Decision No. 91-0042 (February 15, 1991). 


     �We find the risk of litigating this claim was particularly significant because it was controverted for being outside the course and scope of the work injury.  Therefore, in exchange for the guarantee of a sum-certain in compromised funds, the parties relinquished, rather than litigated, their positions in a situation where the winner might have taken all and the losing litigant would have walked away with nothing.


     �We address the reasonable paralegal rate under the "costs" section of this decision.


     �An attorney with less experience might have reasonably billed more time.  However, such an attorney's hourly rate would necessarily be lower to account for his/her more limited experience.


     �We recognize, however, that Mr. Jensen would probably have argued, and perhaps prevailed against, any assertion Dr. Shields' eight percent rating should be offset by the preexisting DJD.  


     �If we had cut some of the hours Mr. Jensen billed, we might not have arrived at the same conclusion.  


     �Fenwick v. Price/AHTNA, AWCB Decision No. 94-0298 (November 23, 1994).





