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)
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AWCB CASE No. 9528314

DOYON UNIVERSAL-OGDEN SERVICES,
)








)
AWCB Decision No.97-0215




Employer,


)








)
Filed with AWCB Anchorage



and




)
October 20, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for benefits on August 28, 1997 at Anchorage, Alaska.  Attorney Chancy Croft represents the employee.  Attorney Theresa Hennemann represents the employer.  We kept the record open for written closing arguments.  We closed the record on September 12, 1997 when we first met after the closing briefs were filed.  


ISSUES

1.
Whether the employee is permanently totally disabled (PTD).  


2.
Whether to award interest.


3.
Whether to award attorney's fees and costs.  


PROCEDURAL AND FACTUAL SUMMARY

In Carlson v. Doyon Universal-Ogden, AWCB Decision No. 96-0478 (December 23, 1996) (Carlson I), we ordered  a second independent medical evaluation (SIME);  we incorporate by reference the facts as detailed in Carlson I.  Douglas G. Smith, M.D., performed the SIME.  In his March 8, 1997 report, Dr. Smith summarized the employee's industrial injury history;  noting in pertinent part:  



Carroll Jeanne Carlson indicated that she was 68 years old.  Her employment had been doing housekeeping on the North Slope.  The last time she had done that was December 11, 1995.  She is right-handed. . . .



She related, on December 5, 1995, she noted that it was hard to get out of bed.  It was painful to use her back muscles and she couldn't get out of a chair.  She had noted some pain the evening before. 



Apparently she saw a physician's assistant and got some pain pills, worked two more days with light-duty and doing no bending.  



On December 11, 1995, she returned to Anchorage where she was seen at Providence Hospital by Dr. Dittrich.  He apparently referred her to therapy but she chose not to do that.  



Instead, she chose to treat with Chiropractor Mulholland.  Initially this was three times a week progressing to twice a week.  She states that he did x-rays and also ordered an MRI.  



She also reports she had physical therapy at the Seethaler facility for six weeks which she felt did not really help. 



In July of 1996, she had capacity testing done at the B.E.A.R. facility which she stated caused worse pain.



She then saw Dr. Ryan and she reports that he said that she probably would not return to work. 



In August of 1996, she states her Comp. stopped and she stopped treating.



She then saw Dr. Voke who ordered an MRI study.  



In November or December of 1996, she went back, on her own, to the chiropractor with a frequency of twice a week.  



At the time I saw her, she complained of back pain which would come and go.  It would also be in the legs, more so on the right than the left.  She states the left-sided pain had been more so since her B.E.A.R. experience.  



Aggravating activities included housework, standing, sitting, lifting and bending and she had to use her knees.  



Dr. Smith summarized the employee's imaging studies (x-rays) as follows:  



12-12-95:  Total Spine films from the chiropractic office.  Some of these were water damaged.  There did appear to be some narrowing on the lateral view at C4-5 and C5-6.  In the Lumbar area, there appeared to be slight narrowing involving L2-3, L3-4 and L4-5 disc spaces.  



5-11-96:  MRI of the Lumbar Spine.:  T2 weighted images demonstrated desiccation at L2-3, L3-4 and L4-5.  At L2-3 there was a far lateral bulge on the left side.  At L4-5 there appeared to be a diffuse bulge, slightly more prominent on the right than the left side.  I also felt there was a mild central bulge at L5/S1. 



7-25-96:  MRI of the Lumbar area:  It was my impression the findings were the same as described above.  Possible the L4-5 bulge was less prominent on the subsequent films.  



2-11-97:  Patient Pain Drawing, done in my office by Carroll Jeanne Carlson, had a score of 4 (score above 2 indicates probability of chronic pain profile on MMPI psychological test if these were to be administered in the same time frame).  


Dr. Smith Diagnosed:  



1.
Chronic low back pain with lumbar sprain/ strain. 



2.
Multilevel lumbar disc degeneration with bulging or protrusion, without clinical evidence of radiculopathy.  


In his August 21, 1997 deposition at 21 - 22, the following exchange took place between Dr. Smith and Ms. Hennemann:


Q.
Okay.  Now, Ms. Carlson has filed a claim for permanent total disability benefits, and that's really the issue that we're going to hearing on next week.  Do you have an opinion as to whether or not her low back condition prevents her, permanently and totally, from returning to work, regular work, eight-hour-day work -- of all kinds?


A.
No -- yeah, I have an opinion -- I mean, to be consistent with my report, and I have no reason to change that.  I think she would be capable, based on the information available to me, of doing sedentary or light-duty work.  


The employee asserts she is presumed to be PTD.  During his August 19, 1997 deposition, the following exchange occurred between the employee's chiropractor, David J. Mulholland, D.C., and Ms. Hennemann:  


Q.
And you predicted that she would be capable of performing sedentary work;  is that right?


A.
Light duty work.


Q.
Now in your mind, is there a difference between sedentary and light duty work.  


A.
Yes.  Sedentary most often refers to sitting and that would probably not be the most appropriate thing for Carroll to do with her back.  Light duty may involve some sitting, some walking, some driving, other activities that would not require lifting or prolonged postures.  But sedentary's usually referred to as sitting or prolonged postures.  


Q.
So actually in Ms. Carlson's case, depending upon the position, but light duty position might be even better for her than a sedentary position? 


A.
Oh, no question. . . .


Q.
Now, at the time that you filled out -- it is true that at the time you filled out this prediction form where you predicted she was physically able to do sedentary or light duty work, did you believe that she would be physically able to return to the labor force?


A.
In some capacity, yes.  


Q.
You did not believe that she was permanently totally disable at that time;  did you?


A.
Permanently partially disabled.  


Q.
But not permanently totally --


A.
Not totally, correct.  

. . . . 


Q.
Let me ask you the question today, based on your records and your evaluation of Ms. Carlson, do you consider her as of today to be permanently totally disabled from working?


A.
Not totally disabled. 


Q.
Do you think that as of today Ms. Carlson is physically able of performing light duty work?  


A.
In some capacity, yes, I believe that's true.  


Q.
Do you think she's been physically able to do light duty work in some capacity since May 27 of 1996?


A.
I don't know, but most likely, to some extent.  


The employee testified that she believes her physical capacities evaluation (PCE) performed at B.E.A.R. is invalid.  She testified that during this evaluation she suffered a new herniation to her disc at L2-3.  At his deposition, Dr. Mulholland answered "That's correct" to the following question:  "And one of those levels was first observed on the MRI that occurred after the B.E.A.R. physical capacities evaluation of June 11, 1996?"  She further testified that her injury after the B.E.A.R. program resulted from her going "beyond her limits."  She states that the results from the PCE do not accurately reflect her current capacities, after the new injury.  


In his June 14, 1996 report, Dr. Mulholland noted: 



Carole [sic] presented to this office on 6/14/97 as a result of exacerbations and possible new injuries she sustained while at the hands of a physical capacities evaluation at the BEAR Clinic.  She was apparently referred for physical capacities testing, which took most of the day.  The tasks required exceeded her capacities, and she ended up at the Providence emergency room that evening as a result of pain and new symptoms.  


At the August 28, 1997 hearing, rehabilitation specialist, Jill Friedman testified on behalf of the employee.  On August 28, 1997, Ms. Friedman characterized the employee's chances of returning to work as "very poor."  Ms. Friedman analyzed the employee's physical and educational experiences in determining her competitiveness in the labor market in conjunction with her ability to work consistently every day.  She testified that, in her opinion, the employee is PTD.  


At the request of the employer, Shawn Hadley, M.D., examined the employee.  Dr. Hadley testified via deposition on August 7, 1997, that in her opinion, the employee is not PTD and found the employee's low back condition to be medically stable as of May 28, 1996, when she last saw the employee.  Also at her August 7, 1997 deposition she testified that she reviewed several job descriptions and approved the employee's release to work the following jobs:  1) Receptionist (DOT # 237.367-038);  2) Cashier II (DOT # 211.462.010);  3) Survey worker (DOT # 205.367-054);  4) Telephone Solicitor (DOT # 299.357-014);  and 5) Locker-room attendant (DOT # 358.677-014).  


The employee argues that all doctors involved with her case agree she is not able to return to the work she performed at the time of her injury (housekeeping).  The employee argues that she is not able to compete with others in the labor market and cannot find an actual job that with an employer willing to hire her.  


In addition, the employee argues that the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT) job descriptions have no bearing on her claim for PTD.  The employee asserts that as the employer cannot find her actual employment, and she must be presumed to be PTD.  


To the contrary, the employer asserts the employee is not PTD, relying on the fact that no doctor, including her treating physicians, have ever concluded she is PTD.  The employee has been released to sedentary and light duty employment, wherein there is a stable readily available labor market within her physical and educational capacities.  


The employer argues that it has identified five job descriptions that have been approved by the medical doctors herein, and that match the employee's capacities.  In addition, rehabilitation specialist Carol Jacobsen testified at the August 28, 1997 hearing.  Ms. Jacobsen stated that a regular and stable labor market exists for these five positions, and that in her opinion, the employee is not PTD.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.180 provides:  



(a)
In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, ina  manner determined by the board.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes or any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.  In making this determination the market for the employee's services shall be 



(1)
area of residence;



(2)
area of last employment;



(3)
the state of residence;



(4)
the State of Alaska.



(b)
Failure to achieve remunerative employability as defined in AS 23.30.041(p) does not, by itself, constitute permanent total disability.  


AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter . . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Id. 


Applying the presumption involves three steps.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must show a "preliminary link" between the disability and his or her employment.  Id.   Second, once the preliminary link is shown, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related."  Koons, 816 P.2d 1381 (quoting Smallwood II).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  


In Sulkosky v. Morrison-Knudsen, 919 P.2d 158 (Alaska 1996) the supreme court held:  "To avoid paying permanent total disability benefits, an employer need show only that there is `regularly and continuously available work in the area suited to the [employee's] capabilities,' i.e., that his is not an `odd lot' worker."  


We find the employee did not establish a preliminary link that she is PTD, and accordingly, failed to raise the presumption of compensability.  We base this finding on the conclusions of all of the physicians consulted the employee is not PTD.  Accordingly, we deny and dismiss the employee's claim for PTD benefits.  


If we find the employee established a preliminary link, based on her own testimony and the testimony of Jill Friedman, we still arrive at the same conclusion.  We find the medical opinions of Drs. Mulholland, Hadley, and Smith would rebut the employee's presumption.  These same, uncontroverted opinions clearly amounts to substantial evidence that the employee is not PTD.  Finally, we conlcude the employee failed to prove her case by the preponderance of the evidence.  


Finally, we find, based on the opinions of Carol Jacobsen, that the employer has shown regular and continuous work in our area suited to the employee's light/sedentary capabilities.  We find these positions are not "odd lot."  We find the employer need not place the employee in, or find an actual job.  Accordingly, we conclude the employee's claim for PTD is denied and dismissed
.  As we have denied the employee's claim for PTD, we also deny her claim for interest and attorney's fees and costs.  


ORDER

The employee's claims for permanent totally disability benefits,  interest, and attorney's fees and costs are denied and dismissed.  


Dated at Anchorage, Alaska this 20th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl Jacquot,



Designated Chairman



 /s/ S.T. Hagedorn              


S. T. Hagedorn, Member



 /s/ Joh A. Abshire             


John Abshire, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jeanne Carroll Carlson, employee / applicant; v. Doyon Universal-Ogden Services, employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9528314; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of October, 1997.

                             _________________________________

                             Brady D. Jackson III, Clerk
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�








     �We note that on January 14, 1997, the reemployment benefits administrator (RBA) suspended the employee's eligibility evaluation pending results from Dr. Smith's SIME.  No further action was taken by the RBA.  We refer this matter to the RBA to take appropriate action.  





