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On August 26, 1997, we heard the employee's petition to modify the decision and order we issued on June 15, 1995.  The employee was present and represented by attorney William M. Erwin.  The employer and its insurer were represented by attorney Patricia L. Zobel.  The record closed at the conclusion of the hearing.


ISSUE

Whether we should modify our June 15, 1995 decision and order.


SUMMARY OF THE EVIDENCE

On May 16, 1995, we heard the employee's appeal from the Reemployment Benefits Administrator (RBA) Designee's determination of March 31, 1995, which found him ineligible for reemployment benefits. The record reflected that the rehabilitation specialist assigned to recommend whether the employee was eligible for reemployment benefits, found that the employer had offered the employee modified employment comporting with the criteria of AS 23.30.041(f)(1).
  On March 31, 1995, the RBA Designee adopted the specialist's recommendation and determined that the employee was not eligible for reemployment benefits.  


Before the eligibility evaluation was completed, the employee moved back to Houston, Texas, and saw Eric Scheffey, M.D., in April 1995.  The doctor took the position that the employee would not be a candidate for employment without further evaluations and appropriate treatment.  


In his deposition taken on May 4, 1995, Michael H. Newman, M.D., the orthopedic surgeon who performed a fusion on the employee's back in May 1994 and treated him until March 1995, testified that the employee was physically capable of performing the modified job as of March 1995.  


The employee argued at the hearing that the RBA Designee abused her discretion by making a decision on March 31, 1995, without waiting for Dr. Scheffey to complete his testing of the employee.  The employer, on the other hand, contended that it made a good faith offer of modified employment to the employee in accordance with AS 23.30.041(f)(1).  The employer further asserted that Dr. Newman believed the employee had the physical capacities to perform the job offered to him and, therefore, Dr. Scheffeys' opinions were irrelevant.


In Courvell v. Alaska Petroleum Contractors, AWCB Decision No. 95-0160 (June 15, 1995), we affirmed the RBA Designee's determination. This decision and order was based on two factors.  First, we pointed out that it was the legislature's intent that the evaluation process should proceed as quickly as possible.  (Ch. 79, §1(a)).  Therefore, determinations should not have to await  medical reports that may be forthcoming in the future.  Second, AS 23.30.041(1) does not state or imply that the RBA must postpone making an eligibility determination until the employee finds a physician with a favorable opinion.  


 On May 28, 1996, the employee filed a Petition to Modify Decision [issued on June 15, 1995].  The grounds for modifying the previous decision and order were stated in the petition as "changes of conditions."  He went on to state: "Claimant was operated on August 1995 for the deteriorating condition of his back injury and previous surgery and has remained on TTD [temporary total disability]. This motion (sic) is based upon AS 23.30.130 and attached medical reports and records since April 1995 through the present."  In his accompanying memorandum, the employee explains further:


[C]laimant underwent surgery in August 1995 to repair a failed fusion on and to remove hardware that had become painful.  Subsequent infection delayed claimants (sic) recovery and in March and April [1996], he underwent a third surgery to remove substantial scar tissue.  He remains on TTD today.  To date his recovery has not stabilized enough to evaluate his permanent impairment nor his employability.  The Alaska Workers' Compensation Board should modify the order of June 15, 1996 (sic) finding the claimant ineligible for benefits and find him presently eligible for reemployment benefits upon his medical condition stabilizing to assess his need for such benefits. 


At his deposition taken on December 9, 1996, Dr. Scheffey stated that he originally saw the employee on March 29, 1995.  On direct examination by the employee's attorney, he went on to testify: 


Q. And had you seen any of the medical records from his injury up to and including March 29th, 1995, Doctor?


A. He mailed some reports of some studies that had been done, including an MRI [Magnetic Resonance Imaging] and some discography that had been done by Dr. Newman.  It seems to me they were hospital records originally that I looked at.  Not his complete files but just part.


Q. Were you able to form an opinion from that information as to what was the matter with Mr. Courvell?


A. Yes, sir, I have.


Q. Can you tell me what that was, please?


A. That the patient had sustained an injury to his lumbar spine, his lower back that eventually had required surgery under the direction of Dr. Newman at two levels, L4-L5 and L5-S1 for some instability problems as well as some disk problems.  And that despite the surgery and removal of portions of the hardware, some was left in, that he continued to suffer with back and leg pain, as well as a deformity of his pelvis from a graft that had been taken by Dr. Newman.


Q. When you saw him in late March or early April of 1995,  what was his condition?


A. The patient was complaining of a great deal of pain in his back and down his legs.  He was requiring chronic injection of narcotic type medication and muscle relaxants.  He felt worse than he did before the surgery and seemed to be getting worse as time went on along rather than better.  His physical exam at that time showed a white male with a transverse incision on his side, a large transverse incision over his left iliac crest where the bone graft had been taken.  His x-rays at that time suggested that the fusion mass might not be intact and that the -- he might be suffering from some collapse of his vertebrae, which is called lateral recessed stenosis.  In other words, the nerve gets pinched on the way out.  He had neurologic findings with positive straight leg raising of 20 degrees, suggesting nerve root irritation on both legs.  He had decreased sensation over the S1 dermatome pattern, which means that the outside of both of his feet were numb, consistent with some pressure on that S1 root as it comes out of the spine between the last vertebrae on the pelvis called L5-S1.  And I saw him and began to schedule him for some tests to try and figure out what his continued source of pain was.


Q. What tests did you schedule for him, Doctor?


A. I scheduled an MRI as well as high resolution CAT [Computerized Tomogragraphy] scans.


Q. From the results of those documents, what did you discover?


A. I felt that he had some evidence of lateral recessed stenosis at L4-L5, and that it appeared that the fusion mass was not completely intact.


Q. Can you tell me, Doctor, in your opinion, at the time you saw him in April and the times that you completed the testing on him, whether Mr. Courvell was capable of working?


A. No, sir.  I didn't feel like he was a candidate for gainful employment from the time I saw him forward.  And it did not appear from the records that he was a candidate up 'til that time.


Q. What treatment did you prescribe for him as a result of your diagnosis of his difficulty?


A. [E]ventually, on August 15th of 1995, he was taken to the operating room where he underwent exploration of his fusion mass.  We found some of the hardware that had been left behind in his spine by Dr. Newman.  We found that the fusion was not solid.  We found the lateral recessed stenosis that we'd seen on CAT scan and -- and discogram and MRI.  We freed up all the nerves and put a fusion in there and instrumentation in there to provide him  stability.

(Id. at 6-9).


Q. All right.  Now, you indicated you took out some hardware.  Can you tell me whether that hardware was attached or was it not attached?


A. It was not attached.  It appeared to be one of the cartilage rods that had been placed in Mr. Courvell at the time of his original surgery with Dr. Newman, that had fallen down between the iliac crest and the pelvis, kind of in a little sleeve.  When I saw it on x-ray originally, and on scan, I thought it was contained within the pelvis and it was something we wouldn't ever be able to get out, and I was kind of surprised to find it during the -- during the surgery, and I removed it.  


Q. Was there a cyst that was also formed around that fallen rod, Doctor?


A. Yes, sir.  Your body protects itself from foreign objects and a cystic wall had been created over the rod in effort for the body to wall itself off from the rod.

(Id. at 11-12).


Q. [A]t the time you first saw Mr. Courvell in March or April of 1995, it's your opinion he was incapable of working?


A. Yes, sir.


Q. At that time, as you remember, Doctor, he had been released to return to a light duty occupation lifting 25 pounds and doing an expediters work on driving a one-ton truck.  At that -- at the time you saw him, would he have been able to function in doing that work?


A. It would be my opinion that he could not have done that kind of work at that time based on his condition when I saw him on March 29th, 1995.

(Id. at 19-20).


On cross-examination by the employee's attorney, the doctor stated:


Q. Okay.  Doctor, my paralegal faxed to your office, or sent to your office a description of -- it's titled Labor Market Survey, and has a job description of a combination material expediter, material clerk.  Have you seen that, Doctor?


A. Yes, ma'am, I did.  I appreciate you sending it.


Q. Okay.  This was a job that the employer, and as you can tell from the Labor Market, several other companies within Alaska have available on a regular basis.  And it's also a job that can be further modified by Mr. Courvell's prior employer, Alaska Petroleum Contractors.  The question that I have for you is, first of all, if I'm understanding your testimony, you do not feel that he could do this even part time at the present time because of his physical condition.  Correct?


A. That's my opinion.

(Id. at 22-23).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In this case, the employee argues that we should review our previous decision and order and modify it because there has been a substantial change in his medical condition since June 15, 1995.  AS 23.30.130(a), provides in pertinent part:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . the board may . . . review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110. 


Professor Larson provides some general comments on this question:


The "change in condition" which justifies reopening and modification is ordinarily a change, for better or worse, in claimant's physical condition.  This change may take such forms as progression, deterioration, or aggravation of the compensable condition, . . . appearance of a new and more serious feature, such as discovery of a disc herniation in a back case. . . . Indeed, it is one of the main advantages of the reopening device that it permits a commission to make the best estimate of disability it can at the time of the original award, although at that moment it may be impossible to predict the extent of future disability, without having to worry about being forever bound by the first appraisal.

(8 A. Larson, The Law of Workmen's Compensation §81.31(a) at 15-1089-1132 (1997).


Under the Alaska Workers' Compensation Act, there is a presumption of compensability for employee injuries. AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Under the facts in this case, the link must be made between the disability and need for reemployment benefits. 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)). 


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon, Inc., 880 P.2d 1551 (Alaska 1994).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


Based on this analysis, the first question is whether the employee has established the preliminary link between his injury and his need for reemployment benefits.  Based on Dr. Scheffey's testimony and reports we find the employee has established the preliminary link and, therefore, the presumption of compensability attaches to his claim.


Next, we must determine whether the employer has come forward with substantial evidence to overcome the presumption.  Based on Dr. Newman's reports and testimony, we find the employer has carried its burden of proof in this regard.


Since we have found the employer provided substantial evidence to overcome the presumption, the next question is whether the employee has proven all elements of his claim by a preponderance of the evidence.  


The record shows that after he performed an anterior lumbar fusion surgery on the employee on May 6, 1994, Dr. Newman followed his progress until March of 1995.  From his observations and examinations, the doctor believed the employee had the physical capacities to perform the job as an expeditor that was offered by the employer by March 1995.  


After Dr. Newman offered his opinions, the RBA Designee rendered her determination on March 31, 1995, and we issued our decision and order on June 15, 1995, other significant evidence came to light on the employee's condition.  Dr. Scheffey testified when he examined the employee and reviewed the medical records in March 1995, he found the employee complaining of a great deal of pain in his legs. This pain was so intense that narcotic medication and relaxants had to be administered.  The doctor noted that his x-rays suggested that the fusion mass might not be intact and he may have suffered from lateral recessed stenosis (pinched nerve). Also, the doctor found the employee had nerve root irritation on both legs.  Based on these findings, the Dr. Scheffey testified that he did not feel like the employee was a candidate for gainful employment at that time.  The doctor explained that later, on August 15, 1995, he performed exploratory surgery and discovered that the fusion was not solid.  He also freed up all the nerves and put a fusion and the instrumentation in place to provide stability.  Dr. Scheffey also needed to remove a cartilage rod which had become loose and logged between the iliac crest and the pelvis.  Finally, the doctor testified that from all of these factors, he did not believe the employee was physically capable of the light duty expediter work offered in March 1995, and he does not believe the employee can do such work, even part-time, at the present time.  


Based on these findings and opinions of Dr. Scheffey, we conclude the employee has proven all elements of his claim by a preponderance of the evidence.  That is, the medical evidence confirms that after the issuance of our June 15, 1995 decision and order, newly discovered evidence was produced by Dr. Scheffey showing the employee's back condition was far worse than had been suspected. He explained what he discovered and the procedure performed in August 1995.  Because the original fusion had not taken and new one had to be put in, nerves were freed up, instrumentation provided for stability.  


Consequently, our June 15, 1995 decision and order must be  modified and the RBA Designee's determination of March 31, 1995, which denied reemployment benefits to the employee, must be reversed and remanded to the RBA Designee for further proceedings in accordance with this decision and order.


ORDER

The decision and order we issued on June 15, 1995 is modified, and the RBA Designee's determination of March 31, 1995 is reversed and remanded to the RBA Designee for further proceedings in accordance with this decision and order.


Dated at Anchorage, Alaska this 21st day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member



 /s/ Shawn Pierre              


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sidney A. Courvell, employee / petitioner; v. Alaska Petroleum Contractors, employer; and Industrial Indemnity Insurance Co., insurer / respondents; Case No. 9307668; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of October, 1997.

                             Brady D. Jackson III, Clerk
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     � AS 23.30.041 provides:





		(f) An employee is not eligible for reemployment benefits if





		(1) the employer offers employment within the employee' predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wage at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;





