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PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JEWELL L. STRONG,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9500196

STATE OF ALASKA,



)

(Self-Insured),



)
AWCB Decision No. 97-0218








)




Employer,


)
Filed with AWCB Anchorage




  Defendant.

)
October 30, 1997

                                   )


We heard the employee's request to set aside her June 18, 1996 compromise and release agreement (C&R) on October 14, 1997, at Anchorage, Alaska.  The employee appeared and represents herself.  Attorney Kristin Knudsen represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether to set aside the employee's June 18, 1996 C&R.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee claims she injured her back on January 7, 1995; her little finger on February 11, 1995; and her little toe on July 10, 1995, while working for the Pioneer's Home.  The only report of injury, filed on January 17, 1995 indicates the employee injured her right hand and leg on January 7, 1995.  On August 3, 1995 the employee was suspended with pay pending an investigation of allegations of poor patient care.  On August 9, 1995, the employee was terminated.  The employee received temporary total disability benefits (TTD) from August 4, 1995 through November 21, 1995.  On August 28, 1995 the employer controverted benefits relating to "Right Bicep Tendinitis and Right Carpel (sic) Tunnel," reasoning:  "This claim is a slip & fall.  The report of injury indicates the body parts affected where (sic) on the left side.  There is no indication that the carpel (sic) tunnel syndrome is work related." 


In his October 19, 1995 report, the employee's attending physician, Larry A. Levine, M.D., noted:  



Once again, this is a soft tissue injury, and under normal circumstances we would expect healing in 12 weeks, although with her diabetic condition it could take slightly longer.  I do not anticipate that this is a permanent condition, and she will be cleared for work, given no unforeseen complications, on November 21, 1995.  I have informed her that limits should be approximately 25 pounds maximum lifting based on obesity and complaints of pain as well as diabetic history.  

In his November 16, 1995 report, Dr. Levine noted:  



At this time I believe she is stable in regard to her right biceps tendinitis and I have filled out a letter from Carol Jacobsen and indicated that her medical injury from 1/7/95 is considered stable.  She does not warrant a permanent impairment and there is 0% whole-person rating at the current time.


On November 28, 1995 the employee filed an application for adjustment of claim which lists her injury as "carpal tunnel and tendinitis in upper rt arm and rt leg."  The employee sought TTD benefits from November 22, 1995 and continuing, medical costs, transportation costs, vocational rehabilitation, penalty and interest.  (January 12, 1996 prehearing conference summary; February 13, 1996 prehearing conference summary; March 20, 1996 prehearing conference summary; April 22, 1996 prehearing conference summary; May 9, 1996 prehearing conference summary; May 16, 1996 prehearing conference summary).  


In his January 18, 1996 report, Dr. Levine noted:



Jewel (sic) Strong left me a message regarding possible legal action should I not state that she has inability to perform work tasks. . . . 



I will make recommendations for restrictions in the most objective manner possible and will  not be coerced by threat of legal action into altering recommendations of physical limitations inappropriate for level of function based on exam.  


The May 9, 1996 prehearing conference summary indicates that the parties were agreeable to settling the employee's claim in a C&R.  The parties agreed to a settlement conference on May 16, 1996 with Workers' Compensation Officer Cathy Gaal. (May 9, 1996 prehearing conference summary).  The parties reviewed a draft of a C&R at the May 16, 1996 prehearing conference with Ms. Gaal.  The employee was provided a final C&R to read, sign, and return to the employer, if she agreed with the terms, for Board review and approval.  Ms. Gaal testified at the October 14, 1997 hearing that she remembered the employee from numerous prehearings and telephone inquiries.  She stated that, in her opinion, the employee seemed bright and involved with her claim, and understood the C&R and its terms.  She stated she recalls going over the C&R in detail with the employee and Ms. Knudsen.  


On June 10, 1996, the employee's C&R was filed with the Board.  After review by the Board, the C&R was approved on June 18, 1996.  The C&R was approved by a two-member panel which constitutes a quorum.  AS 23.30.005(f).  


In pertinent part, the C&R provides:  



[I]n order to resolve all disputes between the parties with respect to compensation rate, compensation for disability (whether permanent or temporary, partial or total), penalties, interest, or vocational rehabilitation or reemployment benefits, the State of Alaska will pay to the employee the sum of $8,500 (EIGHT THOUSAND, FIVE HUNDRED DOLLARS AND NO CENTS).  Except as provided below, Jewell Strong agrees to accept this amount in full and final settlement of her claim and discharge of all payments, compensation, or benefits which might be now, or in the future become, due to the employee under the Alaska Workers' Compensation Act with respect to this claim.  



The parties specifically agree that any entitlement to past and future medical benefits under AS 23.30.095 ARE NOT WAIVED by this agreement.  The parties also agree that vocational reemployment benefits under AS 23.30.041 ARE WAIVED under this agreement. . . . 



Jewell Strong acknowledges, and the parties agree, that Jewell Strong's injuries, illnesses, and disabilities which arose prior to this claim are or may be continuing, recurrent, and progressive in nature and that the nature and extent of such injuries, illnesses or disabilities may not be fully known at this time.  Jewell Strong has indicated that her prior conditions include, but are not limited to, diabetes, carpal tunnel syndrome, asthma, hypertension, and mental stress.  By executing this agreement, Jewell Strong acknowledges her intent to release the State of Alaska, its adjustor, employees, agents, and officers, from any and all liability arising out of or in any way connected with her past employment injury referred to above, and any known or undiscovered injuries, illnesses, disabilities, death, or other damages associated with said employment injury.  



The parties agree that this Compromise and Release Agreement contains the entire agreement between the parties and constitutes the full, final, and complete settlement of all claims described above. . . . The parties agree that all negotiation of this compromise and release agreement took place in the presence of an officer of the Alaska Department of Labor, Division of Workers' Compensation.  


Attached to the C&R is an affidavit of the employee.  The affidavit was signed by the employee and notarized on June 5, 1996. The affidavit provides in pertinent part:  



2.
I speak and read the English language well.  I have read this agreement carefully.  I understand what this agreement means.  



4.
I know that I do not have to agree with the State of Alaska, Department of Administration, to make this compromise.  I know that the State of Alaska does not agree with my position.  I do agree that this settlement is fair and in my best interests.  



5.
I know I will receive no more money than the $8,500.00 stated in this agreement from my workers' compensation claim against my former employer, the State of Alaska, Department of Administration.  I know I will not be entitled to any more compensation, but that I will be provided medical benefits as allowed by the Alaska Workers' Compensation Act.  I know that if the State's adjuster controverts a future medical bill that I may ask the Board for a hearing on my entitlement to the medical benefit.  



6.
I know this agreement is final, and I cannot change it later.  



9.
I think I have been treated fairly in the negotiation of this agreement, even if I do not agree with the State of Alaska.  All negotiations have been witnessed by the Workers' Compensation Officer, Cathy Gaal.  I understand I am not getting everything I want and I understand the State is giving me more than it thinks it should have to give.  I know what a compromise is, and I know that is what the State's attorney and I have done with my workers' compensation claim.  



10.
I was not coerced by any person in deciding to make this agreement.  I am not acting under any duress or threat.  I signed this agreement freely and voluntarily because I want the money and to put an end to this claim.


The employee now argues that the C&R should be set aside.  She asserts the language in the C&R wasn't clear to her, and she didn't realize the extent of her hypertension and carpal tunnel syndrome complaints.  She asserts these problems are related to her work with the employer and her injuries.  She doesn't understand why the employer has "denied her request for a wrist-band."  She asserts these complaints arose after execution of her June 18, 1996 C&R.  She believes she made a mistake signing the C&R.  


The employer asserts that the employee fully knew what claims she was releasing, and her sworn affidavit is clear.  Adjusters Murlene Wilkes and Sandra Roskelley testified on behalf of the employer regarding their dealings with the employee.  They recalled the employee as someone who knew and understood the workers' compensation system.  The employer asserts the employee is experienced with workers' compensation and disability claims both here and in her prior residence in California.  The employer argues there is no legal basis upon which to set aside the employee's C&R.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Olson Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the Alaska Supreme Court discussed setting aside C&R agreements.  The court stated at 1158-1159:  



Alaska Statute 23.30.012 governs the compromise and release of workers' compensation claims.  That statute provides that settlement agreements are not valid until they are approved by the Board.  Upon approval by the Board, settlement agreements have the same legal effect as awards, except that they are more difficult to set aside:




If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 [modification of awards], 23.30.160 [assignment and exemption of claims], and 23.30.245 [invalid agreements].


AS 23.30.012.



The Board has the authority to modify awards on its own initiative or upon application of any party for a change in conditions or because of "a mistake in its determination of a fact."   This power, however, is subject to a time limit of "one year after the date of the last payment of compensation benefits...."  AS 23.30.130(a).  The power to modify awards for changed conditions or mistakes of fact expressed under subsection .130 does not, however, extend to settlements.   Subsection .012 provides that approved settlement agreements discharge the liability of the employer for compensation notwithstanding subsection .130.   This is, therefore, an expression of legislative intent that approved agreements may not be modified because of mistakes of fact.  On this ground we conclude that the Board erred in setting aside the compromise and release on unilateral and mutual mistake grounds. 


We consistently follow Olsen.  (See, Costlow v. State of Alaska, AWCB Decision No. 94-0025 (February 18, 1994);  Davenport v. K & L Distributors, Inc., AWCB Decision No. 93-0332 (December 22, 1993)).  In Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 (June 16, 1994), we concluded that mistake of fact does not constitute grounds for setting aside a C&R.  The  Smith panel noted the board has "inherent authority to [set aside a C&R] based on allegations of fraud, jurisdictional flaws, or duress."  (Citations omitted).  Id. at 6.  In this case, the employee has not alleged any fraud, duress, or jurisdictional flaws regarding the June 18, 1996 C&R.  


We find the employee specifically contemplated the exact conditions she now complains of. The June 18, 1996 C&R at page 5 specifically lists the following conditions:  "diabetes, carpal tunnel syndrome, asthma, hypertension, and mental stress."  We find the employee has failed to detail any basis upon which to set aside the C&R.  Based on the clear language in Olsen, and subsequent board decisions, we find we have no authority to set aside a C&R based upon a mistake of fact.  Accordingly, we conclude the employee's application must be denied and dismissed.


ORDER

The employee's application to set aside the June 18, 1996 compromise and release agreement is denied and dismissed. 


Dated at Anchorage, Alaska this 30th day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 





Designated Chairman



 /s/ John A. Abshire           


John Abshire, Member



 /s/ Florence Rooney           


Florence Rooney, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jewell L. Strong, employee/applicant; v. State of Alaska, Self-Insured, employer/defendant; Case No. 9500196; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of October, 1997.



Mary E. Malette, Clerk
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