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___________________________________)


We heard the employer's petition to compel discovery on October 14, 1997 at Anchorage, Alaska.  Attorney Joseph Cooper represents the employer.  The employee appeared, representing himself.  We closed the record at the hearing's conclusion.  


ISSUES

1.
Whether to compel the employee's attendance at his deposition.  


2.
Whether the employer is required to pay for an attorney to represent the employee at his deposition.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured his shoulder during a slip and fall while working for the employer on November 11, 1991.  The employee received temporary total disability benefits (TTD) for approximately 30 weeks between 1991 and 1993.  


The employee filed applications for adjustment of claim most recently on April 5, 1995; July 7, 1995; and July 24, 1995.  The employee seeks TTD from May 28, 1993, additional permanent partial impairment (PPI), medical costs, reimbursement for transportation, reemployment benefits, penalty, and interest.  (September 23, 1997 prehearing conference summary).  


The employer seeks to depose the employee regarding these recent applications.  In its February 10, 1997 Affidavit of Opposition [to Employee's Affidavit of Readiness for Hearing] the employer asserted:  



The employer and its workers' compensation carrier do not believe this case is ready for hearing before the Alaska Workers' Compensation Board at this time, and under 8 AAC 45.070(c), oppose the employee's request for a hearing.  The specific reasons why a hearing before the Board is not appropriate at this time include:



A.
The employer and carrier will be scheduling the employee's deposition. . . . 


In its May 20, 1997 letter to the Board, the employer noted: 



The employee has not yet agreed that he will have his deposition taken.  He declined to have his deposition scheduled the last time my office attempted that.  His position, as I understand it, is that he will submit to his deposition once he has gathered his medical records.  Accordingly, until he gathers his medical records, I will not be attempting to schedule his deposition.


The September 23, 1997 prehearing conference summary provides in pertinent part:



EE stated he still hasn't found an attorney to represent him, and he will not submit to a deposition unless he has an attorney because of the difficulty he had with a previous deposition.  EE stated he is ready to set a hearing on the merits of the case.  



Cooper stated EE provided him with his medical records from the Native hospital.  Cooper stated he can't proceed on the case without taking EE's deposition.  He stated he needs to obtain more details on EE's knee injuries, which might lead to uncovering further medical records.  After getting more information, he will schedule an EIME on all of EE's injuries.  



EE stated he doesn't have any other medical records -- that he did not seek medical attention for some of his knee injuries.  EE stated he does want an EIME and a new PPI rating.  EE requests that the IR/ER provide him with and pay the cost of an attorney for the deposition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
WHETHER TO COMPEL THE EMPLOYEE'S DEPOSITION.


AS 23.30.135(a) states in pertinent part: 



In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by the this chapter.  The board may make its investigation or conduct its inquiry in the manner by which it may best ascertain the rights of the parties.  


With regard to sanctions for discovery violations, our regulation, 8 AAC 45.054(d) states:  "A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request."


With the exception of depositions and interrogatories, we find we are not otherwise bound by the technical and formal rules of discovery or procedure which might otherwise apply in a civil lawsuit.  We have always encouraged parties to cooperate during the discovery process and to only seek our assistance when voluntary compliance has not been forthcoming.  Moses v. Indian Reorganization Act Council, AWCB Decision No. 97-0082 (April 8, 1997);  Leineke v. Dresser Industries-Atlas, AWCB Decision No. 86-0063 (March 28, 1986). 


Alaska Rule of Civil Procedure 30(a)(1) provides in pertinent part:  "A party may take the testimony of any person, including a party, by deposition upon oral examination without leave of court . . ."  Civil Rule 37(d) provides in pertinent part:  "If a party . . . fails (1) to appear before the officer who is to take the deposition, after being served with a proper notice, . . . the court in which the action is pending on motion may make such orders in regard to the failure as are just . . ."  


In McCarroll v. Catholic Community Services, AWCB Decision No. 97-0001 (January 6, 1997) we dismissed an employee's claim for her failure to cooperate with the discovery process.  In McCarroll the employee refused to sign releases, and refused to submit to her deposition as ordered in a previous interlocutory decision and order.  Alternatively, McCarroll held that 8 AAC 45.054 would operate to exclude the employee from offering his testimony at hearing given that the employer had unsuccessfully attempted to take her deposition.  


In Miller v. Takotna Community Ass'n, AWCB Decision Nos. 95-0108 (April 20, 1995), and 95-0162 (June 15, 1995), we ordered the employee to reimburse the employer $3,463.38 in costs and fees associated with the employee's unreasonable failure to attend his deposition.


Based on Civil Rule 30, we find the employer has clear authority to depose the employee.  Further, we find the employer would be at a considerable disadvantage without the opportunity to discover the evidence associated with the employee's claim.  We further find that information received from the deposition will likely promote a speedy remedy in this matter.  We conclude the employee must submit to having his deposition taken.  8 AAC 45.054.  We direct the employee to contact the employer within 14 days of the issuance of this decision and order to schedule the taking of his deposition.  Should the employee fail to schedule within this time frame, he could risk dismissal of his claim or other sanctions detailed above.


The employee, however, is not without protections.  Civil Rule 30(d)(3) provides in pertinent part:



At any time during a deposition, on motion of a party or of the deponent and upon a showing that the examination is being conducted in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action is pending or the court in the judicial district where the deposition is being taken may order the officer conduction the examination to cease forthwith from taking the deposition, or may limit the scope and manner of the taking of the deposition, or may limit the scope and manner of the taking of the deposition as provided in Rule 26(c).  

Moreover, the employee may contact the division of Workers' Compensation is he has additional questions about the deposition process.  

II.
WHETHER THE EMPLOYER IS REQUIRED TO PAY FOR THE EMPLOYEE'S LEGAL REPRESENTATION.  


AS 23.30.145(a) provides in pertinent part:  "[F]ees [for legal services] may be allowed only on the amount of compensation controverted and awarded."  AS 23.30.145(b) provides in pertinent part:  "[I]f the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee."  8 AAC 45.180(f) provides in pertinent part:  "The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim."  


We find we have no authority to require or authorize the employer to pay the employee advance payments of any legal fees, expenses or costs.  We find AS 23.30.145 and 8 AAC 45.180 clearly allow an award of fees only on amounts controverted and awarded.  We find the employee has not been awarded any amount controverted at this time.  Accordingly, we must deny and dismiss the employee's request for litigation costs or attorney's fees for representation at his deposition.  (See, Triumph v. Nye Frontier Ford, Inc., AWCB Decision No. 97-0012 (January 16, 1997))
.  


ORDER

1.
The employee shall submit to having his deposition taken in accordance with this decision and order.  


2.
The employee's request for litigation costs or representation at his deposition is denied and dismissed.  


Dated at Anchorage, Alaska this 31st day of October, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ John A. Abshire           


John Abshire, Member



 /s/ Florence Rooney           


Florence Rooney, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Kenneth G. Odman, employee/respondent; v. K & L Distributors, Inc., employer; and Industrial Indemnity Co., insurer/petitioners; Case No. 9128506; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of October, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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     �For the employee's information, attorney's practicing workers' compensation may not receive fees unless the fees are approved by the Board.  AS 23.30.260.  Fees awarded are usually paid by the employer, not the employee.  





