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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROSE HOOVER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
9202307


v.
)

9228162



)

9312893 

WESTMARK HOTEL,
)

9312900



)

9320231


Employer,
)


  (Self-Insured)
)
AWCB Decision No. 97-0221 


    Defendant.
)



)
Filed with AWCB Fairbanks

                                   )
November 3, 1997

This claim for temporary total disability (TTD) benefits, medical costs, vocational rehabilitation and interest was heard at Fairbanks, Alaska on July 10, 1997.  The employee represented herself.  Attorney Dennis Cook represented the defendant.  The record was held open to obtain additional medical records and was deemed closed when we met on October 23, 1997.


The following is a summary of the employee's claims, including date of injury, nature of injury and the defendants' statement of payments made:


Date of
Nature of


Claim No.
Injury 
 Injury 

 Payments 
9202307
2/05/92
Wrist
TTD 
2/6/92-7/15/92





8/19/92-8/23/92
$ 4,482.00




PPI
4% Whole Person
$ 5,400.00





Medical Costs
$13,287.57

9228172
12/04/92
Back
TTD
12/12/92-12/14/92





2/10/93-2/11/93
$   135.00





Medical Costs
$   396.50

9312893
5/18/93
Left Arm


$     -.0-

9312900
6/08/93
Back
PPI
11% whole person
$14,850.00





Medical Costs
$ 2,465.45

9320231
9/10/93
Unclear
TTD
9/19/93-9/22/96
$    62.84





Medical Costs
$     -.0-


The issue we must decide is whether any additional benefits are owed. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  It also applies to non-causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The court has also stated that in cases involving highly technical medical considerations, medical evidence is required to establish the preliminary link and to rebut the presumption of compensability, and that lay testimony has little probative value. Tinker v. Veco, Inc., 913 P2d 488, 494 n.10 (Alaska 1996).


Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that 1)  he has an injury and 2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  In Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1889 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations."


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239 (Alaska 1987).  Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces substantial evidence to the contrary.  Baker v. Reed-Dowd Co., 836 P.2d 916, 919 (Alaska 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991) (citation omitted)). The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has held that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).

I.  Temporary Total and Temporary Partial Disability Benefits.

AS 23.30.185 and 200(a) provide for payment of temporary total and temporary partial disability (TPD) benefits as follows:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the dated of medical stability. . . .


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.  Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.


The defendant believes it has paid TTD benefits, as we quoted, due at all appropriate times.  The record reflects, however, that the treating physician Ralph Max, M.D., took the employee off work on June 28, 1993.  She was not released to her regular work again until September 29, 1993.  She was paid TTD benefits covering only the period of September 19 - September 22, 1993.  The employee did not request, and has not been paid TPD benefits.


Dr. Lindig permitted the employee to work part of 1993 on a half-time basis. Since she was not able to work on a full-time basis during that period, we believe she is eligible for TPD benefits.  The record is incomplete as to when she did and did not work during that period.  The employee and her supervisors also testified that during part of that time, the employee may have been able to work on a part-time or light-duty basis that no appropriate work was available.


Under Baker 836 P.2d 916, the employee enjoys the presumption that she remained disabled after June 28, 1993.  We find no medical evidence rebutting the presumption of total disability until July 27, 1993, when Dr. Lindig released her for half-time work.  From July 27, 1993 to September 29, 1993, no doctor clearly indicated the employee could work more than half-time, although on September 16, 1993 Dr. Lindig indicated the employee was "unable to work at present."  On September 29, 1993, Dr. Lindig gave the employee an unrestricted release to work, on a trial basis.


On December 3, 1993, Dr. Lindig again found the employee able to perform only light-duty work.  On February 15, 1994, Dr. Lindig concluded the employee's medical condition was stable and gave her 16% whole person rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, (AMA Guides), Third Edition (1988).


On February 19, 1993 upon examination by representatives of Western Medical Consultants, neurologist William Platt, M.D., and orthopedist Charles Potter, M.D., agreed with Dr. Lindig the employee could not perform unrestricted full-time work.  They also found the employee's medical condition was stable and rated her at 11% whole person impairment under the AMA Guides, Third Edition.


Based on the foregoing, we find the employee totally disabled from June 28, 1993 to July 27, 1993, when Dr. Lindig gave the employee a half-time release to work.  Aside from a trial unrestricted release to work, dated September 29, 1993,
 we find the employee able to work only part-time through February 15, 1994, when Dr. Lindig found her medically stable and gave her an AMA rating, supported by the February 19, 1993 Wester Medical Consultants report.  Accordingly, we conclude the employee is entitled to TTD benefits from June 28, 1993 to July 27, 1993.  Additionally, we find she is entitled to payment of temporary partial disability benefits, for the release to work on a half-time basis, from July 28, 1993 to February 15, 1994.
  The defendant shall pay temporary total and temporary partial benefits covering these periods, but may offset the payments due with any past compensation benefit payments, or with any days it can document the employee worked full-time.
  We reserve jurisdiction to resolve disputes.

II.  Compensation Overpayment.

Under the AMA Guides, the defendant paid a 4% whole person rating  for the employee's wrist, and an additional 11% whole person rating for the employee's back.  The 11% rating by Western Medical Consultants was lower than the 15% PPI back rating by Dr. Lindig.  Accordingly, we assigned this issue to Edward Voke, M.D., for a second independent medical evaluation (SIME) under AS 23.30.095(k).  On January 20, 1997, Dr. Voke found a 5% whole person impairment of the back under the AMA Guides, Third Edition.  Accordingly, the defendant claims an $8,100 overpayment of PPI benefits.


Based on our review of the record, at the time Drs. Lindig, Platt and Potter performed their evaluations in 1994, we find the employee experienced an 11% whole person impairment of her back.  We reach this conclusion after considering that if the employee's range of motion had improved to the point she experienced only a 5% impairment in late 1996, she should have been paid additional TTD or TPD benefits, because she was not medically stable as defined in AS 23.30.265. Further, we give more weight to the 11% rating because we find it was done closer in time to the date of medical stability.  Accordingly, we conclude there has been no overpayment of PPI benefits.

III.  Reemployment Benefits.

The employee declined reemployment benefits services on August 23, 1993.  This is documented by correspondence of that date from Douglas J. Saltzman, Reemployment Benefits Administrator (RBA).  After the employee later asked for reemployment assistance, on December 19, 1994, Deborah Torgerson, RBA Designee, stated that no further action could be provided until the employee provided information as to extenuating circumstances regarding her delay in requesting such assistance and until she delineated which injury was causing a need for rehabilitation.  Our record reflects that no such documentation was ever provided.  Until such documentation is provided, and the RBA is permitted to act on the request, we find we are without jurisdiction to resolve disputes.  AS 23.30.041.  If the employee wishes to pursue her claim for reemployment assistance, she must first address with the RBA the issues raised in Deborah Torgerson's December 19, 1994 letter. 

IV. Medical Costs.

AS 23.30.095(a) provides for payment of medical costs as follows:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


The employee seeks payment of past and continuing medical costs.  The following is a list of the itemized costs and the defendant's response, provided in a requested post-hearing letter, dated October 8, 1997.


1.  [No Show charges] The employer/adjuster does not pay for "no show" charges.  When an employee schedules an appointment and then does not keep the appointment, that is the employee's responsibility.  Therefore, all of the charges contained in this batch that indicate "no show" are the responsibility of the employee. 


2.  10/28/94 - Lab for Anemia:  This is not a work-related condition. . . .


3.   10/27/94 - Dr. Thomas, Pap Smear: This is not a work-related condition. . . .


4.  10/11/94 - Dr. Thomas, Blisters and Rash (Viral Syndrome):  This is not a work-related condition. . . .


5.  9/22/94 - Dr. Lindig, Neck and Back: the adjuster paid $77.04 of this bill on October 18, 1994, on the 6/8/93 claim.  This was the extent of the charges that were allowable.


6.  7/15/94 - Dr. Thomas, Gastro-intestinal Problems:  This is not a work-related condition. . . .


7.  3/14/97 - 3/20/97 [and continuing] - Dr. Lindig, Left Elbow: The carrier had not previously seen these billings.  The position of the carrier is that they are not work-related. Rose Hoover's claim #9202307 based upon an injury of February 5, 1992, involved a wrist fracture.  This claim was resolved with the payment of PPI on May 14, 1993.  There has been no intervening activity or medical treatment until March 14, 1997.  The employer feels that the treatment is related to an intervening cause, not to Rose Hoover's employment at the Westmark.


Based on our review of the foregoing, along with medical documents in the file, we find no basis for awarding benefits under items No. 1-4 and 6.  The record contains no evidence that any of these costs are chargeable to the defendant as work-related treatments and we find these request must be denied.  Therefore, we find the employee has not raised the statutory presumption on these treatments.


Concerning Dr. Lindig's 9/22/94 treatment of the neck and back, the defendant asserts the costs were paid to the extent "allowable." The defendant does not explain this contention and we direct the defendant to support this conclusion before ruling on this issue.  The defendant shall have 14 days from the date of this decision to justify the maximum "allowable" conclusion.


Concerning the employee's claim for reimbursement of recent and ongoing payment of left elbow treatment costs, the employee enjoys the presumption of continuing compensability.  The defendant has not provided substantial evidence of an intervening cause or any other evidence to overcome the presumption.  Moreover, we note the employee has received numerous treatment for her left elbow in connection with her May 18, 1993 left arm injury, case No. 9312893.
 (See, e.g., Dr. Lindig 1/11/94, 2/15/94, 3/24/97, 5/4/94 reports).  Accordingly, we conclude the defendant shall continue to provide the employee with continuing treatment for her left arm and elbow, as a work-related condition. We reserve jurisdiction to resolve disputes.

V.  Frivolous Controversion.
AS 23.30.155(o) states:


(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under as 21.36.125.


On July 1, 1993 claims supervisor George Erickson filed a controversion notice denying all benefits associated with he employee's May 18, 1993 left arm and shoulder injury.  The notice states the employer first knew of the injury on June 15, 1993 and provides the following reason for the controversion:


Claimant failed to report claim in a timely manner per AS 23.30.100; employer doubts validity of claim.  No known injury. Claimant's medical condition is unrelated to her employment.


The Report of Occupational Injury or Illness was signed by the employee and dated June 14, 1993.  On July 13, 1993 the employee came to our office seeking assistance.  The subsequent events are summarized in a July 15, 1993 prehearing conference summary report, prepared by former workers' compensation officer Sylvia Kelly.  The report reads as follows:


1. On 7/13/93 employee came to the office regarding her 5/18/93 (9312893) arm and 6/8/93 (9312900) back claims. She indicated that George had told her that he did not have the paperwork yet and her claims were being denied.  I called employer to inquire about whether or not the Report of Injury had been filed on these two claims since we had no record of having received them on the computer yet.  I spoke to Avon Lynch who indicated that he had sent them down to his Anchorage office and that I should contact Herb Evert.  I left a message on Mr. Evert's mail box to call me, since he was out on the road.  On 7/14/93 Mr. Evert returned my call and he indicated that the Report of Injury forms had been submitted the previous Wednesday or Thursday (7/7 or 7/8/93).  I contacted George Erickson by telephone conference (with Mr. Evert participating) and he indicated that he received a faxed copy on 6/30/93 and subsequently received the carbon copies.  I asked Mr. Erickson what the carrier's position was on the two claims and he indicated they were both controverted.  Mr. Erickson asked if he could record the phone conversation.  Mr. Evert had no problem and I indicated that I did not care.


2. Mr. Erickson was asked why the claims were controverted and he said because they were not timely, that employee had no medical documentation of the claim and that the condition is not related to employment.  I asked him what each date of injury was and when each Report of Injury was signed.  He reported the dates of injury and the dates of filing.  I indicated that both fell within the 30 day statute of limitations under AS 23.30.100 (a).  Mr. Erickson had no response.  I informed Mr. Erickson that this gives Ms. Hoover the presumption of compensability and that he had the burden of proof to show that she was not injured on the job.  I further stated that the reason she had not seen a doctor was because he had told her he would not authorize the payment of medical cost and that she could not afford to incur medical costs in order to submit medical evidence to prove it is work related.  I questioned Mr. Erickson and Mr. Evert as to whether they had any evidence to believe that Ms. Hoover was not credible.  Mr. Evert stated that there were rumors that Ms. Hoover was trying to retire off of Westmark's workers' compensation.  I stated that Ms. Hoover was not present to defend that statement.  I stated that unless Mr. Erickson had evidence to support this allegation that this was a frivolous controversion.  Mr. Evert stated that he would work on getting those statements. 


3.  I am referring this matter to the Board under AS 23.30.155(o) to investigate this matter further.  I also direct that a copy of the telephone tape recording be supplied for the Board's review.


Based on our review of the record it is clear the employee timely filed her report of injury.  The Controversion Notice itself admits the employer knew of this injury within the 30 days of the incident, as required by AS 23.30.100.  Accordingly, we find this portion of the Notice of Controversion was without merit.  Concerning the remainder of the controversion notice, arguably, the employer did possess written information the employee's claim was not valid.  Specifically, on June 10, 1993 James Gollogly, M.D., wrote a letter to Erickson which states:


It is always difficult for me to tell you exactly what is happening with Mrs. Hoover, as I never quite know who is treating her.  I started treating her on 9/8/92, when she was dissatisfied with Mr. Marx's treatment of her broken wrist.  I have continued seeing her ever since, but in October of 1992, I went away for six months, and while Dr. Lundquist was covering for me, he saw her several times.  When I came back on 4/19/93, I saw her again, and this time she had a story of having hurt her back in December while making a bed.  I treated her a couple of times after that, but clearly she is a little dissatisfied with my treatment.  I get the impression that she wants to be disabled though I think that she can work, even though she has some aches and pains.  She may well be looking for another physician because she is unhappy with my approach to her problems. . . .


Based on Dr. Gollogy's June 10, 1993 letter and based on the employee's delay in notifying the employer of the injury, the defendants may have possessed sufficient written documentation to support their controversion based on their doubt of claim validity.  We note, however, Dr. Gollogy had last seen the employee on May 5, 1993, for her PPI rating on her wrist.  This was before the employee's May 18, 1993 or June 8, 1993 dates of injury.  We have been unable to locate the tape recording of the June 15, 1993 prehearing conference teleconference.  Whether or not this tape was provided, we order that an additional copy be supplied for our review withing 14 days of this decision.  Upon its review, we will then decide if the defendant had sufficient evidence to support its controversion.  Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska, 1992). We retain jurisdiction on this dispute.


ORDER

1.  The defendants shall pay the employee TTD benefits covering the period of June 28, 1993 to July 27, 1993 and TPD benefits covering the period of July 28, 1993 to February 15, 1994.  Credit shall be given for payments made during this period.  The amounts owed may also be reduced to reflect any days the defendant can document the employee worked full-time during these periods.  We reserve jurisdiction to resolve disputes.


2.  The defendant's request for a finding of PPI overpayment is denied and dismissed.


3.  The  employee's request for a finding of reemployment assistance eligibility is denied at this time.  This issued must  first be presented to the Reemployment Benefits Administration for review.


4.  The defendant shall pay the employee's continuing medical costs for treatment of her left elbow.


5.  A decision on the employee's request that this case be referred to the Alaska Division of Insurance, to determine if the insurer has committed an unfair claim settlement practice, is deferred until we have reviewed the prehearing conference tape recording, a copy of which is to be produced within 14 days.  We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this 3rd day of November, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rose Hoover, employee / applicant; v. Westmark Hotel, employer (self-insured), defendant; Case No.9202307,; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 3rd day of November, 1997.

                             _________________________________

                              Lora J. Eddy, Clerk

SNO

�








     �Based on subsequent part-time work limitations, we find the employee's trial full-time release to work failed.


     �Temporary disability benefits end upon reaching medical stability.  AS 23.30.185, 200(a).


     �In a September 5, 1995 demand letter to the defendant, the employee's former attorney Michael Stepovich indicated the employee worked a total of several weeks during the disputed period.


     �Based on the following discussion of frivolous controversions, we believe the defendant's assertion of an intervening cause, in light of numerous medical treatments of the left elbow in 1994, appears to be without merit and may be a frivolous "controversion in fact."





