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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SHAWN O'DONNOGHUE,



)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9523818

BYFORD CONSTRUCTION CO.,


)








)
AWCB Decision No.97-0223




Employer,


)








)
Filed with AWCB Anchorage 



and




)
November 6, 1997








)

WAUSAU INSURANCE CO.,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the petition filed by the employer and its insurer on September 12, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney Thomas L. Melaney.  The employer and its insurer were represented by attorney Deirdre D. Ford.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the Reemployment Benefits Administrator (RBA) abused his discretion in determining that the employee was eligible for reemployment benefits.


2. Whether the employee's attorney is entitled to attorney's fees and legal costs.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS


It is undisputed that the employee made a timely request for reemployment benefits.
 The RBA selected rehabilitation specialist, Carol Jacobsen, of Northern Rehabilitation Services (NRS)  to complete an eligibility evaluation for the employee.


On July 8, 1997, Ms. Jacobsen filed her Reemployment Benefits Eligibility Evaluation with the RBA.  She noted that the employee was injured on October 25, 1995 while working for the employer.  At this time, he suffered numbness down his right calf and right posterior leg.  By January 6, 1996, a Magnetic Resonance Imagining (MRI) scan of the lumbar spine showed disc herniation centrally and to the right side at the L5-S1 level with a free fragment lying on the right side below the disc level.  Ms. Jacobsen also stated that the employee underwent right L5-S1 laminotomy and disc excision with nerve root compression on February 19, 1996.  


Ms. Jacobsen reviewed the employee's work history for the 10 years before the injury and found that he had worked as a Order Clerk for Tussey's Fine Arts (from 1987 to the present); Operating Engineer for Byford Construction Co., Raven Contractors, and Advanced Services (1995); Diesel Mechanic for Bryant Motors and Northwest Truck Repair (1993); Skiff Operator/Deckhand, Fishing Vessel for King Crab & Salmon (1990-1993 - seasonal); Maintenance Worker for the City of Kodiak (1990); Skiff Operator (1987-1989 - self-employed and seasonal); Engineer for Sealand Services, Inc.; Alaska Boat Co.; and Samson Tug Barge (1984-1987), and Plumber (1984-1987).  


Ms. Jacobsen found job descriptions for these positions in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles"
 (SCODDOT) and gave them to Lavern Davidhizar, M.D., the employee's treating physician, to review and  ascertain whether the employee had the physical capacities to do them.  In response, Dr. Davidhizar only approved Order Clerk (Specific Vocational Preparation time is between three and six months). 


In conclusion, Ms. Jacobsen stated in pertinent part:


In review of the above information and following the procedures for the completing of Reemployment Benefits Eligibility Evaluations, NRS has determined Mr. O'Donnoghue is not eligible for reemployment benefits per AS 23.30.041(e)(2) which states "if an employee has the physical capacity to meet the physical demands of other jobs that exist in the labor market that the employe has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skill to compete in the labor market, according to the specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristic Occupations Defined in the Dictionary of Occupational Titled", then an employee is not eligible for reemployment benefits. Therefore, as the position of Order Clerk has been approved without modifications by Dr. Davidhizar and does currently exist in the Anchorage and national labor market O'Donnoghue would not be eligible for reemployment benefits based on the above referenced Alaska statute.

(Emphasis added).


By letter dated July 22, 1997, the RBA advised Ms. Jacobsen that the employee would be forwarding an affidavit from the employee's sister explaining why he has not held or received training for the job of Order Clerk while working at Tussey's Fine Art.  The RBA, therefore, suspended his eligibility decision for 10 days.  The RBA went on to state:


Additionally, I am concerned about your recommendation because this order clerk job sounds like a part-time and/or hobby type of job and not a job that would truly fit the category of regular jobs held in the labor market by Mr. O'Donnoghue in the 10 years before his injury. . . .


In response to the RBA's letter of July 22, 1997, Ms. Jacobsen responded in pertinent part on July 24, 1997:


During NRS' initial interview with Mr. O'Donnoghue, his ten year work history was reviewed.  At that time, he furnished NRS with a resume which listed his most recent employer as Tussey Fine Art for which he performed sales duties for a twelve month period from 1995 to 1996.  He provided NRS with one of his business cards, . . . stated that he had worked out of his home in this capacity from 1987 to the present on a part time basis which he estimated gave him two and a half to three years of experience.  Mr. O'Donnoghue listed his duties in this position as a computer operator, data entry, shipping and receiving, phone orders and sales.


Ms. Jacobsen attached to her letter, DOT Occupation Description for Order Clerk (DOT Code: 249.362-026) which read in pertinent part:


Alternate Titles: Customer-Order Clerk; Order Filler; Order Taker: Processes orders for material or merchandise received by mail, telephone, or personally from customer or company employee, manually or using computer or calculating machines:  Edits order received for price and nomenclature. Informs customer of unit prices, shipping date, anticipated delays, and any additional information needed by customer, using mail or telephone.  Writes or types order form, or enters data into computer, to determine total cost for customer.  Records or files copy of orders received according to expected delivery date.  May ascertain credit rating of customer . . . . May check inventory control and notify stock control departments of orders that would deplete stock.  May initiate purchase requisitions.  May route orders to departments for filling and follow up on orders to ensure delivery by specified dates and be designated Telephone-Order Dispatcher (clerical).  May compute price, discount, sales representative's commission, and shipping charges.  May prepare invoices and shipping documents, such as bill of lading . . . . May recommend type of packing or labeling needed on order.  May receive and check customer complaints. . . . May confer with production, sales, shipping warehouse, or common carrier personnel to expedite or trace missing or delayed shipments. May attempt to sell additional merchandise to customer. . . . May compile statistics and prepare various reports for management.  May be designated according to method of receiving orders as Mail-Order Clerk (clerical).


. . . .


Specific Vocational



Preparation: 4  Over 3 Months to 6 Months


General Education



Development:
Reasoning Level 3 - Apply commonsense  understanding to carry out instructions in written, oral, or diagrammatic form. 






Math Level 3 - Compute discount, interest, markup, ratio, proportions, and percentage.  Calculate surface, volumes, weights and measures.






Language Level 3 - Read a variety of novels, magazines, and encyclopedias.  Write report and essays.  Speak before audience with poise and confidence.

(Emphasis in original).


When questioned at his August 13, 1996 deposition by an employer's attorney, the employee testified:


Q. [W]hen did you next start working after your October 25th, that week at Byford, when did you next work? 


. . . .


A. December of '95.


Q. What did you do?


A. I did some computer work for Tussey Fine Arts.


. . . .


Q. What sort of computer work, input data?


A. Yeah, computer data entry, and stuff like that.


Q. Did you work an 8:00 to 5:00?


A. No.


Q. How many hours a day did you work?


A. Three or four at the most.


Q. [H]ow was it you got that job?


A. Jackie Tussey is my sister.


. . . .


I am a subcontractor to Tussey's Fine Arts.  


Q. As a subcontractor you do data entry in their computer?


A. Yes.


Q. Is it accounting or what?


A. I do some accounting, yes.


Q. What other information do you input in?


A. Account receivable as well as I help my sister out with shipping and receiving, and advertising, and sales.

(Employee's dep. at 33-35).


Upon questioning by his attorney, the employee testified as follows:


Q. Regarding the job you've been doing, working for your sister.  You indicated that some of the work that you did, data entry, accounting, working on advertising, are you trained for any of this?


A. No.


. . . .


Do you feel -- would you have this job if it wasn't your sister that was the employer?


A. No, I am not skilled or trained at all.

(Id. at 57-58).


On July 25, 1997, the employee's sister, Jacquelyn Tussey,  filed an affidavit which stated in pertinent part:


1. I am the sister of Shawn O'Donnoghue and I am married to Edwin M. Tussey.  Since approximately 1992, my husband and I have operated a business known as Tussey's Fine Arts. 


2. Tussey's Find Arts is a business which involves the creation and sale of art works with mainly an Alaska theme.


3. Prior to his injury in the fall of 1995, Shawn O'Donnoghue was never an employee of Tussey's Find Arts.  On occasions when Shawn was living in Seattle, Washington, sometime in the period of 1992 to 1994, he would facilitate the sale and delivery of art products (mainly pictures) to customers in the Seattle area. His activities were not essential for Tussey's Fine Arts and my husband and I included him in the business mainly to provide him with financial assistance.  I would estimate his total compensation for these did not exceed $1,000.00.


4. After my brother Shawn was injured in the fall of 1995, he was without any source of income.  Since he was disabled, with two minor children to support, my husband and I agreed to help him financially.  In exchange for this financial aid, Shawn asked if he could help in any way with our business operations, so we included him in the operation as a light duty office assistant, (a position we created just for him; it didn't exist prior to Shawn's participation and the position was terminated upon the conclusion of his participation).


5.  During the year 1996, Shawn worked for Tussey's Fine Arts on a part-time basis.  As I've stated previously, this work was undertaken primarily as a recompense for the assistance provided Shawn by my husband and me.  We engaged him in that role strictly based on his family relationship and his injury.


On August 15, 1997, Jacquelyn Tussey's deposition was taken and upon direct examination, the following testimony given:


Q. [J]ackie, you and your husband, Edwin Tussey, run a business called Tussey Fine Arts, that correct?


A. Yes.


. . . .


Q. And what generally does -- what activities does that business participate in?


A. My husband paints paintings which we produce prints of, and send them out to art galleries.


. . . .


Q. Now is it your husband that does all of the art work?  Do you do any of that?


A. No. My husband does the art work.


Q. And what is your involvement in the business?


A. I take care of the whole business end and accounting end.


Q. Okay.  Now how do you go about selling these products?


. . . .


A. We do no retail  We are not a retail outlet.  It's specifically wholesale, with art galleries.

(Tussey's dep. at 4-5).


Q. And can you describe generally how he came about to be working for you?


A. How he came to be -- Well, the reason that he -- we hired him was simply because he had a couple of kids and he was bottomed out and needed help.


. . . .


Q. And when he -- he needed financial help, and so you and your husband decided to give him some work, is that correct?


A. That's -- we made a position for him.


. . . .


Q. What did he do when he was there?


A. Well, he was light duty office.  He was just an assistant, simply that.


Q. Now would he take orders?


A. Sure.  If the phone rang, I couldn't answer it, he'd grab the phone.


Q. Help you with the accounting work?


A. Not really.  I did all the bookkeeping myself.  That's not his forte.


Q. The records indicate, I think, that you paid him about $8,100 for the year 1996 during the time he was there?


A. Uh-huh (affirmative).

(Id. at 7-8).


On cross-examination, Ms. Tussey testified further:


Q. And so you created a position.  Now you refer to this as a light duty office assistant.  What -- basically what were the different duties that he did as a light duty office assistant?


A. Simply that.  It's -- his back was hurting, he couldn't sit for very long, so he just did -- simply would address envelopes, you know.  He'd take the mail, drop off deposits.


. . . .


Answer phones, talk to the galleries, any questions on art, he'd fill them in.  Keep them posted on statuses.


Q. Did he do data entry on the computer at all?


A. Some, addresses only.


. . . .


No accounting work.


. . . .


Q. Okay.  And now you guys take a deduction on your business taxes that this was a business expense incurred in the -- ?


A. Uh-huh (affirmative).

(Id. at 12-13).


Q. Are these tasks that you would have otherwise had to do if he hadn't?


A. Un-huh (affirmative).


Q. Was that yes?


A. Yes.


Q. Okay.  And so to the extent that you made a job, you just -- you made the job just so that -- it wasn't -- you didn't make up things for him to do that you wouldn't have otherwise done, you were just creating a position for him so that he could do tasks and relieve you of that obligation?


A. Uh-huh (affirmative).


. . . .


Q. [D]id Shawn perform for you as well as somebody who you would have hired off the street to do this light office work?


A. I would not have hired Shawn other than the fact that he was my brother, because there's so many more people that have -- can get right in there and take over, that already know computer systems and -- So that's -- I wouldn't have hired him.  

(Id. at 18-20).


By letter dated August 20, 1997, the RBA advised the employee that he had been found eligible for reemployment benefits based on, in part:


The original rehabilitation specialist's report received on July 8, 1997, Ms. Jacobsen's addendum report regarding the inclusion of Order Clerk in your work history and finally Ms. Tussey's deposition regarding you work experience as an Order Clerk.  After reviewing this information, I find that Order Clerk should not be applied to your work history.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(e) states in pertinent part:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in [SCODDOT] for


. . . .



(2) other jobs that exist in the labor market . . . that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's [SCODDOT].


The employer contends that after the employee's back injury in late 1995, the employee worked for Tussey's Fine Arts in 1996 long enough to obtain the skills to complete in the labor market as an Order Clerk as defined in SCODDOT.  The employee, on the other hand, argues that his sister and her husband provided financial aid to him for his assistance in the business only because he was unable to work following his injury and needed money to support his family. 


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of RBA's determinations.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 80013 (January 20, 1989). 


The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Id. at 1047 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


Based on this analysis, the first question to be resolved is whether the employee has established the necessary preliminary link between his injury and his eligibility for reemployment benefits.  Based on the testimony of the employee and his sister, we find the employee did not have a job following his accident long enough to obtain the skills to compete in the labor market as an Order Clerk. Accordingly, the presumption of compensability attaches to the employee's claim.


The next question is whether the employer has come forward with substantial evidence to overcome the presumption.  We find that it has.  It produced evidence that the employee worked for Tussey's Fine Arts between December 1995 through December 1996 and earned $8,170 during that year.  There is evidence which indicates the employee worked from two to eight hours a day for a total of 1,021 hours.  The employee testified that he used the computer and did some accounting. He also said he helped his sister with shipping, receiving, advertising and sales.  He was able to do his job as a light office assistant.  Ms. Tussey stated that her brother took orders which is a substantial part of the business.  


Since the employer has come forward with substantial evidence which overcame the presumption, the employee must prove all elements of his claim by a preponderance of the evidence.   In weighing the evidence the employer submitted above against the employee's evidence, we find that the employee has carried his burden of proof in this regard.  


We find from Ms. Tussey testimony that the only reason the Tusseys took the employee in the business to help out was because he was severely disabled because of the October 1995 accident, and was a single-parent with two small children and no income to support them.  We find that a position was made for him and, as such, he did not fill a vacant position.  Further, we find that' when the employee stopped working, Ms. Tussey did not have to replace him with another person.  In essence, we find that Ms. Tussey did not need him before 1996, and she did not need him after.  Further, we find from Ms. Tussey testimony that her brother only addressed envelopes, took mail to the post office, dropped off deposits at the bank, and, on occasion, talked with galleries over the phone.  We find the employee used a computer for data entries on addresses only, and never did any accounting work.  We find from Ms. Tussey testimony that she would not have hired her brother but for his injury; there were so many other people who actually had computer skills and the experience to jump right into the business and take over if she really needed an employee's help.


Based on these facts, we conclude the job the employee held with Tussey's Fine Arts in 1996, was not the type of work that allowed the employee to obtain the skills necessary to compete in the labor market as an Order Clerk as required by AS 23.30.041(e)(2).  The Tussey employment was only temporary, part-time work given to him out of sympathy by his family.  At most, the employee only learned bits and pieces of what was required under the SCODDOT definition for Order Clerk. Accordingly, the RBA's determination of August 20, 1997 must be affirmed


The final issue is whether the employee is entitled to attorney's fees and legal costs.  On September 9, 1997, the employee's attorney filed an affidavit requesting attorney's fees in the amount $3,344.00 ($160.00 per hour x 20.9 hours).  The attorney also requested reimbursement for $262.42 in legal costs.  While the heading of the employee's affidavit requested attorney's fees under AS 23.30.145(a), we can see from the contents of the affidavit that he is really asking for actual attorney's fees under AS 23.30.145(b) (he requests a fee based on his hourly rate times the number of hours worked).  This statute provides in pertinent part:


  If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant  has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


8 AAC 45.180(d)(2) provides in part:



In awarding a reasonable fee under AS 23.30145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


This case involved a RBA appeal which involved understanding and applying SCODDOT principles. The reemployment evaluation process began in the summer of 1997 and was prosecuted through the present.  This, we find, was not a significant period of time for the employee's attorney to provide his services.  We do not find the case to be exceptionally complex.  However, we do find the attorney's services produced a very important benefit for the employee. Through his efforts, the employee will have the opportunity to be retrained and, hopefully, use his new knowledge and skills to provide a better life for he and his family.  Accordingly, we conclude that the employee's request for $3,344.00 in attorney's fees is reasonable.  


We have reviewed the employee's request for $262.42 in legal costs and find them reasonable.  In total, therefore, the employee is entitled to $3,606.42 in attorney's fees and legal costs.


ORDER

1. The RBA's determination of August 20, 1997 finding the employee eligible for reemployment benefits is affirmed.


2. The employer shall pay the employee's attorney $3,606.42 in fees and legal costs.


Dated at Anchorage, Alaska this 6th day of November, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ Florence Rooney              


Florence S. Rooney, Member



 /s/ John A. Abshire              


John A. Abshire, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Shawn O'Donnoghue, employee / respondent; v. Byford Construction Co., employer; and Wausau Insurance Co., insurer / petitioners; Case No.9523818; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of November, 1997.

                             _________________________________

                             Mary E. Malette, Clerk

SNO

�








     � See O'Donnoghue v. Byford Const. et. al, AWCB Decision No. 97-0072 (March 25, 1997).  The facts from that decision and order are incorporated into this decision and order by reference.  For a thorough understanding of this case, the facts from the earlier decision and order should be consulted.


     � AS 23.30.041(c) states in pertinent part:


	


	If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or the employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.  The administrator shall on a rotating and geographic basis, select a rehabilitation specialist . . . .


     �See AS 23.30.041(e).





