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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY C. RHULE,




)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9620544

SAWTOOTH LOGGING, INC.


)








)
AWCB Decision No. 97-0229




Employer,


)








)
Filed with AWCB Juneau



and




)
November 10, 1997








)

ALASKA TIMBER INSURANCE EXCHANGE,
)








) 




Insurer,


)




  Petitioners.

)

___________________________________)


We met at Juneau, Alaska on November 4, 1997 to consider the petition filed July 7, 1997 requesting a "Social Security offset per AS 23.30.225(b)."  Petitioners are represented by Alaska Timber Insurance Exchange's (ATIE) adjuster, Rhonda Knight.  The Petition states a copy was sent to Employee on July 2, 1997.  


On July 25, 1997 Petitioners filed an Affidavit of Readiness for Hearing on the written record.  The affidavit states a copy was served on Employee.  At the bottom of the affidavit, it states:  "If a party receiving this affidavit is not ready for hearing, the party must serve on the other parties and file with the Board's office . . . an Affidavit of Objection within 10 days. . . .  If no Affidavit of Objection is filed timely, a hearing will be set within 60 days."  There is nothing in the record showing Employee filed an Affidavit of Objection.  


On September 19, 1997 our staff member, Betty Johnson, wrote to Employee explaining the petition, and setting forth how she believed Petitioners were calculating the requested offset.  The letter stated that Employee had 20 days from the date of her letter to object to us entering an order to allow the offset.  There is nothing in the record indicating Employee objected to the offset.


On October 14, 1997, our staff sent Employee a notice by certified mail that a hearing would be held on Sunday, November 9, 1997.
  The  notice stated the case had been set for hearing. 


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee was injured on September 20, 1996.  Petitioners accepted the injury as compensable on October 18, 1996 and began paying benefits effective October 8, 1996.  They  paid temporary total disability (TTD) benefits at the weekly rate of $488.89, based on gross weekly earnings (GWE) of $747.38. (October 18, 1996 Compensation Report.)  It appears from the record that Petitioners are still paying Employee temporary total disability benefits. 


The only medical record in evidence is a copy of the October 7, 1996 chart notes of Peter Rice, M.D.  That report states Employee injured his knee.  Dr. Rice diagnosed a hyperextension injury, possible posterior cruciate sprain.  Dr. Rice indicated he was referring Employee to an orthopedic specialist. 


The Petition does not describe how Petitioners would calculate the Social Security offset.  It merely states that a "Social Security offset per AS 23.30.225(b)" is requested.


Attached to the petition was an unidentified document which indicates it was faxed from "SSA Ketchikan, AK."  The document lists various numbers and the name of Employee. 


Nothing in the record indicates Employee has  responded to the Petition or Affidavit of Readiness, nor has he otherwise provided us information regarding his benefits from the Social Security Administration (SSA).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find Petitioners seek to reduce Employee's compensation benefits because he receives benefits from SSA.  AS 23.30.225(b) provides: 


When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 


Our procedures for requesting the offset under subsection 225(b) have been well established since we issued Stanley v. Wright-Schuchart-Harbor, AWCB Decision No. 82-0039 (Feb. 19, 1982; aff'd 3 AN 82-2170 (Alaska Super. Ct., May 19, 1983).  The procedures stated in Stanley were incorporated into the Workers' Compensation Manual published by the State of Alaska Department of Labor, Division of Workers' Compensation.
   We recently issued an opinion involving the same Insurer and this same issue, in which we again specified the procedures to follow to obtain an offset for an employee's receipt of SSA benefits.  Pilgrim v. Silver Bay Logging, AWCB Decision No. 97-0160 (July 22, 1997).


First, we find that under AS 23.30.225(b) we must determine that the SSA benefits "are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter . . . ."  In this case we find we have no medical records from the 1996 injury showing the present nature of Employee's injuries or the cause of his disability.
  Second, we find Petitioners failed to provide any documentation from the SSA of the disability which entitles Employee to SSA benefits. Therefore, we cannot make any findings regarding whether SSA benefits are payable for the injury which has produced the need for Petitioners to pay benefits. 


In order for an injured worker to have notice of the effect of the proposed offset for his receipt of SSA benefits, we find Petitioners must submit the proposed offset calculations. We find they did not submit the proposed offset calculations in this case.


We have long held that only the initial SSA entitlement is to be used in determining whether an offset is due; cost-of-living allowances are excluded.  Stanley, No. 82-0039 at 4; Milner v. Hull Cutting Company, AWCB No. 88-0277 (Oct. 26, 1988).  In order for us to determine the appropriate amount of the offset, Petitioners must submit documentation from the SSA of Employee's initial entitlement amount, and his dependents' initial entitlement, if any, if an offset is requested for the receipt of SSA benefits. 


We find there is a document from the SSA notifying Employee he is entitled to SSA benefits beginning April 1997.  It says his monthly benefit will be $372.00.  However, it also says this sum reflects the reduction for his receipt of benefits from Petitioners.  We find it contains no indication of his initial entitlement for SSA purposes.  We find Petitioners failed to submit documentation from which we can determine Employee's and his dependents, if any, initial SSA entitlement amount.


Because Petitioners did not give us the evidence needed for us to determine whether Employee receives SSA benefits due to his injury, and the appropriate amount of the SSA offset, we will deny and dismiss their petition.  Petitioners may refile a petition to request approval of the offset when they have obtained the documentation reflecting the nature of his injuries from the 1996 accident, the reason Employee is receiving SSA benefits, and the amount of his and, if he has any dependents, his dependents' initial SSA entitlement.  


Petitioners may get the SSA information from the SSA by writing to the SSA and giving the SSA a signed release from Employee.  Alternately, Petitioners and Employee may submit a stipulated statement of facts regarding these matters.


ORDER

Petitioners' request for an offset for Employee's receipt of benefits from the Social Security Administration is denied and dismissed.  Petitioners may refile a request for an offset in accordance with this decision.


Dated this 10th day of November, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom, 



Designated Chairman



 /s/ James G. Williams            


James G. Williams, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary J. Rhule, employee/respondent; v. Sawtooth Logging, Inc./employer; and Alaska Timber Insurance Exchange, insurer/petitioners; Case No. 9620544; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 10th day of November, 1997.



Susan N. Oldacres, Secretary

SNO

�








     �The date of the hearing is in error.  In view of Petitioners' request that we hear the issue on the written record, there is no harm to them that we considered the petition at an earlier hearing time than stated in the notice.  In view of the outcome, there is no harm to Employee that we considered the petition at an earlier hearing time than stated in the notice.


     �They are also part of the proposed regulations recently published by the Department of Labor for public comment, and were recently approved by the Board for adoption.  


     �Petitioner's adjuster submitted a letter alleging Employee underwent surgery on September 20, 1996, and that they are paying for treatment following that surgery.  This letter does not indicate a copy was served on Employee.  Therefore, under 8 AAC 45.120, we cannot rely upon this letter for any "evidence" it might contain.  Furthermore, the letter indicates Petitioners' possess medical reports which they have not filed with us.  Under our regulation 8 AAC 45.052(d), a medical summary is required.  Because Employee's medical condition is at issue, the requirement to file the medical summary still exists, and is not excused under 8 AAC 45.052(f)(5). 


     �The back side of a Compensation Report form has the method to calculate the offset. The back side of a Compensation Report form can be completed and attached to a petition to show how the offset would be calculated.  Alternately, Petitioners may set forth the projected offset on the Petition or a separate attachment.  We require Petitioners, not our staff, to state how they calculate the requested offset.


     �It appears Johnson assumed the "PIA His" listing $1010.50 was the initial entitlement.  Considering there is another number immediately following that sum ($1515.80), we are not sure the assumption was correct.





