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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIMOTHY IRWIN,




)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9624179

ARCTIC FIRE EQUIPMENT,


)








)
AWCB Decision No. 97-0230




Employer,


)








)
Filed with AWCB Fairbanks



and




)
November 10, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's request for a finding of excessive medical examinations and for return of his medical records from the Veterans' Administration (VA) Hospital on October 9, 1997.  The employee represented himself; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing. 


ISSUES

1.  Have the defendants made more than one change in their choice of physicians without the employee's consent; and if so, what are the consequences?  


2.  Are the defendants required to recover and return or destroy copies of the employee's Veterans Administration medical records?


Summary of Evidence and Proceedings

It is undisputed the employee was injured in a work-related traffic accident on October 30, 1996.  His treating physician Richard Cobden, M.D., recommended surgical treatment of his left shoulder.  The defendants retained Carol Jacobsen of Northern Rehabilitation Services to assist in "medical management" of the claim.  The defendants also referred the employee to John Joosse, M.D., for a January 17, 1997 employer-sponsored medical evaluation (EME).


In his January 17, 1997 report addressed to Carol Jacobson, Dr. Joosse stated his belief the employee could return to work "with modest limitations to protect the left shoulder."  He further stated: "[S]urgical intervention is not indicated for Mr. Irwin as a result of the 10-30-96 industrial injury."


Thereafter, on February 3, 1997, in his chart notes, Dr. Cobden noted his disagreement with Dr. Joosse and states: "I discussed this matter with Carol Jacobson and think the only way to resolve this is to find a third opinion by a physician who has some expertise on shoulders.  I will refer him to Dr. Adrian Ryan in Anchorage and we followup [sic] from there."


After contacting Dr. Ryan's office, however, Jacobson learned Dr. Ryan was unwilling to perform this additional surgical evaluation.  In his February 24, 1997 medical report, Dr. Cobden stated: 


Had telephone consult today with Carol Jacobsen at Northern Rehab.  There is some controversy about him proceeding with surgery on his shoulder, which is still unstable.  Apparently Dr. Ryan did not want to see him in Anchorage, and another physician will be doing the impairment, third opinion.  I told Carol that this is acceptable to me as long as he gets treatment initiated before he has complete atrophy of his shoulder musculature.


Apparently, unbeknownst to Dr. Cobden, Jacobson and adjuster Peggy Winkleman had already arranged for the employee to be evaluated by Thad Stanford, M.D., from Oregon, on behalf of Medical Evaluations of Alaska.  Jacobson had written to Dr. Stanford on February 14, 1997, or ten days before she spoke with Dr. Cobden.  The employee was examined by Dr. Stanford on February 20, 1997.  On February 20, 1997, Dr. Stanford wrote a six page letter responding to Jacobson, answering the six questions she had previously asked of him in her February 14, 1997 letter.


Subsequently, the employee did undergo surgery, followed by physical therapy.  On August 1, 1997 adjuster Winkleman scheduled another EME with Dr. Joosse for August 27, 1997.  She cancelled this evaluation on August 20, 1997.  The first issue we must decide is whether sending the employee back to Dr. Joosse constitutes a second change in physicians.


FACTS OF FINDINGS AND CONCLUSIONS OF LAW

AS 23.30.095(c) states:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  (Emphasis added.)


In their hearing brief the defendants state the employee was sent to Dr. Stanford simply to "break the tie" between Dr. Cobden and Dr. Joosse concerning the merits of surgical treatment.  The record reflects, however, this statement is clearly false.  We find the employer had arranged for, and the employee had already seen Dr. Stanford, before the defendant asked Dr. Cobden for an opinion about this referral to Dr. Stanford.  Accordingly, we find the employee was sent to Dr. Stanford as the defendants "one change in the employer's choice of a physician or surgeon."


This conclusion is further supported by the absence of written permission in the record of this change and by the fact all questions to Dr. Stanford were supplied by Carol Jacobson and by the fact all responding correspondence was addressed to Carol Jacobson.  Additionally, concerning Carol Jacobson's overall activity and performance, we find she was an active and, apparently, misleading agent for the defendants.


We find Jacobson represented herself as a rehabilitation specialist to the employee and to the Veteran's Administration.  In this capacity, she was able to obtain the employee's permission to receive copies of the employee's Veteran's Administration records.
  We find Jacobson did not disclose to the employee that she was providing "medical management" services instead of vocational rehabilitation services.  Then, without the employee's permission and contrary to the terms of the release,
 Jacobson circulated these records to physicians and referred to them in support of her position that the employee did not need surgery.


At the hearing, because the defendants have circulated these medical reports without his permission, the employee requests that we order a return or destruction of all such documents.  Based on the abuses we have described above, we find this remedy is appropriate.  In the event any of these psychological records may become relevant in the future, we will review them, in camera, before agreeing they may be distributed and become part of the permanent record.  Accordingly, we direct the defendants to send letters to all known recipients of the Veteran's Administration records, stating the Alaska Workers' Compensation Board has directed that those records or references to those records be removed from the file and destroyed, and that references to these records be redacted.


ORDER
1.  Dr. Stanford is considered the defendants' second examining physician.  No further changes are permitted without the employee's written consent.

2.  The defendants shall send letters to all known recipients of the employees's Veteran's Administration records.  The letter shall state that the Alaska Workers' Compensation Board had directed that all such records be removed from any recipients file and destroyed and that any reference to such records be redacted from the files. Further, the defendants shall provide the Division offices with copies of all such letters.


Dated at Fairbanks, Alaska this 10th day of November, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown               


Fred G. Brown,



Designated Chairman



 /s/ Dorothy Bradshaw            


Dorothy Bradshaw, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Timothy Irwin, employee / applicant; v. Arctic Fire Equipment, employer; and Alaska National Insurance Co., insurer / defendants; Case No.9624179; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of November, 1997.

                             _________________________________

                              Lora J. Eddy, Clerk
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     �In their hearing brief the defendants disapproved using the term EME and refer to this as "lazy and inaccurate usage."  Nevertheless, as discussed below, we find this is an accurate description of the process commonly used to obtain a report favorable to the employer's position.


     �The defendants also imply they should be excused from their change because the employee also went to Edwin Lindig, M.D., for another opinion concerning the merits of his surgical plan.  Although Dr. Lindig submitted the billing to the insurer for payment, the employee testified, and we find, this evaluation was intended to be paid by the employee as a private consultation, and not as a change in attending physicians.  See, also, Sherrill v. Tri-Start Cutting, AWCB No. 95-0118 (May 1, 1995) ([E]mployees who are seeking medical treatment and relying on the insurer to pay for the treatment are in an entirely different position than insurers who are shopping for a medical opinion to support their position.")


     �Prepared on Northern Rehabilitation Services, Inc. stationary, a general medical release signed by the employee, states: 


	I hereby authorize the representative of Northern Rehabilitation Services to be permitted to review and obtain copies and/or facsimiles of all hospital, medical, vocational and other related records and to discuss pertinent information with professionals involved in my rehabilitation program.  I hereby give my permission for Northern Rehabilitation Services to share the information received with any institution that, through an insurance program, is paying all or part of the cost of my rehabilitation program.  (Emphasis added.)


     �The cover sheet attached to the Veteran's Administration medical reports states:  


	"This information has been disclosed to you from records protected by Federal confidentiality rules (42 CFR Part 2, 52 FR 21796).  Federal rules prohibit you from making any further disclosure of this information unless further disclosure is expressly permitted by the written consent of the person to whom it pertains or as otherwise permitted by 42 CFR Part 2.  A general authorization for the release of medical or other information is NOT sufficient for this purpose. . . ."


     �Another instance cited by the employee, as an example of unprofessional conduct, was an incident in which he was asked to meet Jacobson from Anchorage, in the lobby of a Fairbanks hotel to discuss the details of his case, because this was "the only place available" to meet.





