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)
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)
INTERLOCUTORY








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9521395

ACME FENCE CO.,



)








)
AWCB Decision No. 97-0236




Employer,


)








)
Filed with AWCB Anchorage



and




)
November 19, 1997








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on September 23, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  The employer and its insurer were represented by attorney Trena L. Heikes.  The record closed at the conclusion of the hearing.


ISSUE

Whether a Second Independent Medical Evaluation (SIME) should be put off until Robert Lipke, M.D., is deposed.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee alleges that he developed an aching pain in the left hand, and what he described as intense pain in the right hand, while working for the employer in July 1995.


Electrodiagnostic studies were performed by Robert Fu, M.D., on October 16, 1995.  In his history, Dr. Fu related that the employee indicated his hands had been bothering him for 20 years and that after being off work for three weeks he was doing much better.  His clinical examination noted no weakness.  He diagnosed a severe right carpal tunnel syndrome and moderately severe left carpal tunnel syndrome.


The employee underwent a right carpal tunnel release, performed by Dr. Lipke on October 19, 1995, and a left carpal tunnel release on January 15, 1996.


Repeat electrodiagnostic studies were performed by Dr. Fu on June 24, 1996, which identified a moderately severe carpel tunnel syndrome.  On July 22, 1996, Dr. Lipke gave the employee a permanent partial impairment (PPI) rating of 23% of the whole person.


At the employer's request, the employee was seen by Shawn Hadley, M.D., on August 12, 1996 for second opinion.  On the same day she examined the employee, Dr. Hadley issued a report which stated in pertinent part, "It is my opinion that Mr. Bates has not incurred a permanent partial impairment relative to his work injury of July 5, 1995."  After receiving Dr. Hadley's report, the employer controverted Dr. Lipke's 23% PPI rating on August 26, 1996 and again on April 7, 1997.  


On November 25, 1996, Dr. Lipke wrote to Mr. Croft and stated:


PROBLEM: BILATERAL CARPAL SYNDROME.


We feel that within reasonable medical probability the conditions of employment accelerated the underlying condition of carpal tunnel syndrome so as to bring about a disability sooner than it would  otherwise have occurred.


A reasonable physician would attach such importance to the patient's employment that he would assign responsibility for the patient's condition to the employment.


Concerning the percentage of permanent partial impairment, it was based on nerve conduction studies performed by Dr. Fu on 6/24/96 which showed bilateral residual moderate carpal tunnel.  I would recommend at this time that review of Dr. Hadley's note be carried out so that the electromyogram results in the postoperative phase could be compared to those of Dr. Fu and thus an objective evaluation of the amount of residual carpal tunnel could be arrived at and the appropriate disability given according to Page 57 in the AMA Guides to  the Evaluation of Permanent Impairment, Fourth Edition.


On March 6, 1997, the employee filed an Application for Adjustment of Claim (AAC) requesting PPI benefits, interest, a penalty for an unfair or frivolous controversion, and attorney's fees and legal costs.  The employer filed its Answer to the AAC.  


In a letter dated April 2, 1997 to Mr. Croft, Ms. Heikes acknowledged that she had received his letter of March 24, 1997 in which he recommended that an SIME be waived.  She stated she did not have an opinion regarding an SIME because she had not conducted any discovery at that time.  Ms. Heikes also requested of Mr. Croft, that he have his client sign medical releases.  


By letter dated April 24, 1997, Ms. Heikes stated to Mr. Croft that the modified medical records submitted the employee were too restrictive.  She sent the employee releases that she thought would not be objectional to him and ask him to sign them.


A prehearing conference was held April 24, 1997.  The prehearing conference summary states in part:


DISCUSSIONS:


Croft stated that the attending physician is Dr. Lipke; he is willing to waive an SIME.


Heikes stated that an EIME was performed by Dr. Hadley, which was reported  8-12-96.  She determined that the EE did not have any PPI related to his work; she is not able to make a determination on waiving an SIME at this time.


ACTION:


Croft will have the EE sign medical release of information forms; he will provide Heikes with the releases and a list of all medical providers, for the EE's upper extremity conditions, he should be able to get these documents back to Heikes by 5-8-97; he will ask the EE if he has any objection to providing wage documentation of the years 1992 through 1994, if he does not, he will provide the documentation to Heikes.


Heikes will revise the release of information  forms and FAX them over to Croft, on 4-25-97, for the EE to sign; she will conduct discovery once the releases are received.


By facsimile dated July 2, 1997, Ms. Heikes advised Mr. Croft that on June 13, 1997 she had sent him a tax form for his client to sign, and she had not yet received the form.


On August 6, 1997, the employee filed an Affidavit of Readiness for Hearing (ARH).  On August 19, 1997, the employer filed an Opposition to the ARH.  In part, Ms. Heikes stated in her Opposition:


-- The employer and its workers' compensation insurance carrier do not believe this case is ready for hearing at this time, and therefore, under 8 AAC 45.070(c), oppose the employee's request for a hearing.  The employer requests a prehearing conference between all parties.  The specific  reasons why a hearing before the Alaska Workers' Compensation Board is not appropriate at this time are set out below.


A. The employee has failed to file a medical summary listing all medical reports as required by 8 AAC 45.052.  A hearing should not be scheduled until his summary is filed pursuant to the Alaska Workers' Compensation regulations.


B. The employer and carrier dispute the compensability of this claim and have not had adequate time to conduct discovery.


C. The employer and carrier will be scheduling the employee's deposition.


D. Upon receipt of the requested medical records, the employer and carrier may request that an employer medical evaluation be conducted.


E. Employer has requested the opportunity to cross-examine Dr. Lipke.  Employee will need to take the deposition of Dr. Lipke.


On August 19, 1997, the employer filed a Request for Cross-Examination regarding Dr. Lipke's September 26, 1995 letter and his letter of November 25, 1996 to Mr. Croft.


Another prehearing conference was held on September 12, 1997.  According to the conference summary, the following discussion took place:


Heikes stated she just received Dr. Lipke's records in August, and she has scheduled Dr. Lipke's deposition for 11-13-97, and EE's deposition in October.  Heikes objected to an SIME being done before she deposes Dr. Lipke.  She requested that an SIME be ordered at the PH, but that the examination be delayed until after 11-13-97, or the SIME report be delayed until after the SIME physician could review Dr. Lipke's deposition.  Heikes stated that Dr. Lipke's 11-25-96 letter to Croft seems to indicate he reconsidered his PPI rating of EE, and she wants clarification of Dr. Lipke's PPI rating included in the SIME records. Heikes was not willing to waive an SIME.  


Croft stated he would agree to an SIME, but he does not want it delayed, or set under the conditions Heikes proposed.  He disagreed that the SIME physician must have Dr. Lipke's deposition in order to complete the SIME report.  Croft stated he is willing to waive an SIME and go forward with a hearing on the merits.


Regarding further action, the summary states in part:


Parties agree to an oral hearing on 9-23-97 on the SIME dispute (whether an SIME should be ordered with or without the conditions Heikes proposed). Croft will complete an SIME form, attach the relevant medical  reports, and send to Heikes for her concurrence.  Heikes will file the form with the Board by 9-19-97. 


The employee contends that he never thought an SIME was necessary and never agreed to having one performed.  He argues that if an SIME is to be performed, it should proceed immediately.  He does not think the SIME physician needs to consider the deposition testimony by Dr. Lipke and the employee.  He does not want this matter delayed any further.


The employer asserts in the first instance, that the September 12, 1997 prehearing conference summary clearly reflects that the employee agreed to an SIME.  Also, the employer argues that it is essential for the SIME physician to have for his consideration the testimony of Dr. Lipke and the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding . . . degree of impairment . . . between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . . The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. . . . 


The apparent purpose of the legislature when it enacted AS 23.30.095(k) was to provide a process by which we could send medical disputes to a physician of our choice when the employee's and the employer's physicians disagree.  While we are not bound by the SIME physician's medical conclusions, we, nevertheless, depend on them in many cases. When our physician has been appointed, it is his or her responsibility to review all the medical evidence, reach conclusions from it, and present those conclusions to us for our consideration.  Of course, if certain medical evidence is withheld from our physician in reaching his or her conclusions, those conclusions might well be flawed.  If we choose to rely on the SIME physician's conclusions which were flawed because the SIME physician did not have all the medical information to base his and her conclusions on, we could very well be basing our decisions on misinformation.  This, of course, is something that we want to avoid.


Based on these facts, we conclude that Dr. Lipke's deposition testimony must be obtained and made a part of the record for an SIME physician's consideration.


Dated at Anchorage, Alaska this 19th day of November, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder             


Russell E. Mulder,



Designated Chairman



 /s/ Florence S. Rooney            


Florence S. Rooney, Member



 /s/ Valerie Baffone               


Valerie Baffone, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jimmie L. Bates, employee / applicant; v. ACME Fence Co., employer; and Alaska National Insurance Co., insurer / defendants; Case No.9521395; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of November, 1997.

                             _________________________________

                             Brady D. Jackson III, Clerk
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