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We heard the employee's claim for workers' compensation benefits on October 29, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Jensen.  The employer and its insurer were represented by attorney Richard L. Wagg.  The record closed at the conclusion of the hearing.


ISSUES

Whether the employee's right knee condition arose out of and in the course of his employment with the Lockwood Company in December 1995.


SUMMARY OF THE EVIDENCE

It undisputed that the employee, who was working as a laborer for the employer on a building project (Lockwood job), suffered a number of injuries on two separate occasions in December 1995. 


One of his co-workers, Sammy L. Lucy testified that on December 4, 1995, the employee was climbing a makeshift ladder on the side of a building when the ladder gave way and the employee fell approximate nine feet to the ground.  Mr. Lucy testified that the employee landed on his right side on rocks and debris.  Apparently, the employee told Mr. Lucy that he had hurt his right leg and hip.  The witness also mentioned that the employee was able to get up but he had to hobble around the rest of the day.  (Mr. Lucy dep. at 9-12).  The witness stated that he did not see the employee's second accident which happened on December 22, 1995.  However, he was working in the same building with the employee when the employee came to him and explained that he had just fallen off a ladder.  The witness said that when the employee came to him, he was hobbling or limping.  Mr. Lucy testified that after this fall, the employee told him that he hurt his knee again like before, because when he fell, he landed on something with his leg.  (Id. at 14-16).


Mr. Lucy testified that he had worked with the employee for approximately a year in 1994-1995 at the Carlisle Trucking Company.  He explained that it was the employee's job to load and unload freight, pack freight into trailers, get it on and off forklifts, and drive the forklifts.  Mr. Lucy stated that while he worked with the employee, the employee never complained of or exhibited any signs of a knee injury or any other physical problems.  (Id. at 6-7).  The witness stated that after this accident in December 1995, the employee was not the same man as the one he worked with at Carlisle Trucking Company.  He testified that after that time, when he has seen the employee, he has been in pain and hobbling around on crutches.  Mr. Lucy stated that when he worked with the employee, he was a pretty active guy, but now the employee does not get around very much.  (Id. at 16).


James M. Barber testified regarding the times he knew the employee through softball.  He said he played softball either with or against the employee during the summers of 1993, 1994, and 1995.  Mr. Barber testified that the employee was an outstanding ball player and often won most valuable player awards. The witness testified that in all the years he played ball with the employee, the employee never exhibited any signs of physical problems especially with the right knee.  


Mr. Barber, a carpenter by trade, also worked with the employee on the Lockwood job when the employee was working there in  the fall of 1995.  He stated he saw the employee fall nine feet to the ground on December 4, 1995.  The witness testified that "he landed on his right side, probably on his right knee, right elbow, right hand, on frozen excavated ground, rocks, a very uneven surface.  There was probably some light debris in the area, too."  (Mr. Barber dep. at 8).  Mr. Barber stated that the employee kept coming back to work but had pain and a number of physical problems.  The witness said the employee complained that he could not move his arm the way he wanted to and he was not able to walk very easily.  Mr. Barber testified that he did not witness the employee's second December injury.  However, he said he did hear about it from other workers.  (Id. at 8-11).  He said he did not see the employee again until March or April of 1996.  At that time, the employee told him he could not play softball because his arm and leg were "too messed up," to play.  


At the hearing, Jack Brown testified that he was the employee's boss for three years at Carlisle Trucking Company.  He said he observed the employee working up to 12 hours a day doing very heavy lifting in moving  freight.  During this time, according to the witness, the employee neither complained of any pain nor exhibited any signs of physical problems in his right knee.  In addition, Mr. Brown testified that he worked with the employee on the Lockwood job and did not observe the employee having any physical problems before the December 4, 1995 accident.  He said he did not actually see the employee fall, but after it he knew he was placed on light duty.  Also, according to the witness, following the accident, he saw the employee having a difficult time getting around.  Mr. Brown testified that, while he did not observe the employee's second accident, he was nevertheless close at hand.  He stated he heard the employee yell for him and, when he went to him, he noticed that his right knee was twisted.  Following this accident, the employee no longer worked on the Lockwood job, and now has trouble getting around and lifting.  


David Rush also testified at the hearing.  He explained he has known the employee for many years through their involvement with softball.  He stated that during the summer of 1995, the employee was at the "top of his game."  According to the witness, the employee showed no signs of knee problems during the season.  


Finally, the employee testified at the hearing.  He said that before his accident of December 22, 1995, he had no problems with his right knee.  The employee stated that he can not walk, run, or go up and down stairs without a great deal of pain.  He feels his 1996 knee surgery did not help, and, in fact he says, it might have made his knee even worse.  He denied ever having injured his right knee before December 1995.  The employee also denied ever telling a physician that he had injured his right knee before December 1995.


On December 28, 1995, the employee saw Michael B. Sparks, M.D., for an evaluation of, among other things, the right knee.  The doctor's report stated in part:


He states that he has had injuries to the knee in the past with playing sports, mostly softball. . . . Since his injury he has continued to have some discomfort, mainly in the right elbow and forearm.  His thumb and knee are showing improvement.  He states that he does think he had some swelling in the right knee.  

After reviewing x-rays, Dr. Sparks advised the employee that he had significant degenerative joint disease in the right knee.  The employee was to call back in 10 or 14 days for a recheck.


The employee saw Dr. Sparks again on January 10, 1996 complaining that his left thumb and right elbow continued to bother him, although his right knee seems to be improving.  The doctor prescribed an air cast tennis arm band, physical therapy, and ultrasound for the employee's right forearm, right elbow and left thumb.


After examining the employee on February 2, 1996, Dr. Sparks wrote in his report:


On examination of the right knee there is no evidence of effusion.  He has some crepitant with range of motion, but this is true on the other side as well.  He has no joint line tenderness.  He is stable to varus and valgus stress.  He has a negative Lachman and negative drawer test.  He has a negative pivot shift test.


. . . .


The right knee shows no evidence of internal derangement.  I do not see any indication to proceed with any further evaluation, such as MRI
.  I have told the patient that he should work on quadriceps strengthening.  We have discussed the degree of minor degenerative joint disease in the knee from all of his sports activities.


In his February 16, 1996 report Dr. Sparks stated in part: "On examination of the right knee there is no effusion.  His range of motion is full.  He has tenderness over the lateral aspect of the knee over the ITB distally.  There is no joint line tenderness.  There is no instability patter.  There is some subpatellar crepitant."  After examining the employee on February 28, 1996, Dr. Sparks issued a report that made no mention of the employee's right knee condition.


After examining the employee on March 3, 1996, Dr. Sparks reported:


On examination of the right knee there is no evidence of effusion when compared to the contralateral side.  He has normal range of motion when compared to the contralateral side.  On palpation about the knee he complains of mild tenderness on the posterior lateral aspect along what appears to be the gastroc tendon.  His knee is stable to all stresses.  There is no joint line tenderness.


Dr. Sparks' clinical notes dated March 18, 1996 state in part:


[H]e states that his right knee has become more painful recently, having been using a stair stepper on one occasion.  He states that it does not bother him during the stepping, but the day after he has some tenderness in the posterior lateral aspect of the knee.  He denies the knee giving way, locking, or any other complaints about the knee.


On March 26, 1996, the employee saw Robert Martin, M.D., on Dr. Sparks' referral.  The doctor diagnosed right knee sprain with probable chondromalacia.  On a follow up visit on April 4, 1996, the doctor noted that there was a tenderness over the lateral pole of the patella on medial deviation.  The employee was also having a decrease in right knee flexion and more crepitation on the right with range of motion.  On his visit of April 9, 1996, Dr. Martin stated that the employee's right knee was still limited in flexion lacking 20 degrees compared to the other knee and he was experiencing more crepitation.  With this information, the doctor ordered an MRI scan.  On April 16, 1996, the doctor was told by the employee that he felt a pop in his right knee as he was extending it and it hurt for more than 10 minutes.


A MRI was performed by W. S. Roberts, M.D., on April 12, 1996.  The doctor concluded:


1. The ACL
 appears torn.


2. A large tear is seen in the posterolateral meniscus, and a bucket-handle type tear, with a probable displaced fragment, is seen within the posteromedial meniscus.


3. A probable ganglion cyst is seen posterior to the distal femur near the insertion of the gastrocnemius muscle.


In a clinical note dated April 19, 1996, Dr. Martin noted that the employee told him that his right knee "popped" and was very painful while in the shower that morning.  Based on the MRI report, Dr. Martin referred the employee to John D. Frost, M.D., for probable surgical repair.


Upon the employee's visit on April 22, 1996, Dr. Frost noted:


[H]e said that he developed a lot of swelling of his knee initially but no bruising that he can recall.  He has had problems with locking, popping, grinding, buckling and giving way.  He has night pain and morning stiffness, and pain sitting with his knees flexed.  He denies any past history of knee problems, prior surgeries, or injuries to his knees.  He says that because of his inactivity since the injury he has gained about 40 pounds.  He says his normal weight is about 200 pounds and now he weights 245 pounds.


. . . . 


[T]he MRI . . . shows evidence of tricompartmental arthritic changes either osteoarthritis or posttraumatic arthritis.  There is no visualization of the anterior cruciate ligament, so presumably it is absent.  Whether this represents a relatively fresh tear or is a preexisting is difficult to say.  He has fairly obvious tears of both medial and lateral meniscus. 


My impression is that he has a torn anterior cruciate ligament, torn medical and lateral menisci, and posttraumatic arthritis.


On May 1, 1996, Dr. Frost performed arthroscopy, extensive debridement, medial and lateral meniscectomy, and ACL reconstruction.


At the employer's request the employee was medically evaluated on November 16, 1996 by Thad C. Stanford, M.D., an orthopedic surgeon.  After completing a history, reviewing the medical records, examining the employee, the doctor reported:


I asked very specifically about previous problems.  He said that he may have pulled a muscle in his back in 1982 and was treated for two weeks.  He says he has never had any injuries of any kind other than that one.  He denies ever having had any sports injuries.  This, of course, is in contradistinction to what Dr. Sparks reported initially.  Also, it is very much in contradistinction to what Dr. Frost found at this gentleman's surgery.  His anterior cruciate ligament was absent, and he had marked degenerative change, and this really could only come from a prior injury. . . .


In response to questions posed by Ms. Jacobsen, Dr. Stanford stated in part:


I think it is very clear that his right knee problem is related to prior difficulties, although these cannot be documented, and I have already commented on that.


. . . .


As regards his knee, I think there is no question but that he is going to require further surgery to it, and I think the outlook is very grim.  He is probably going to require an osteotomy and, at some time down the road, a knee replacement.


. . . .


As regards his right knee, I can only reiterate my feeling about it being not related to his on-the-job accident. . . .


On December 19, 1996, Charles J. Kase, M.D., responded to various questions posed by Ms. Jacobsen and stated in pertinent part:



[P]reoperative x-rays of Mr. Elder's knee would be very interesting.  If he has degenerative arthritis on his preoperative films this is clearly not work related; however, only the surgeon who performed his knee surgery would be able to comment on the acuteness of the anterior cruciate ligament tear.  Anterior cruciate ligament tears usually occur due to twisting injuries with the foot planted, such as is seen in skiing and football; however, it is not impossible for a fall from a ladder to have caused an anterior cruciate ligament rupture.  It is usually associated with an audible pop, immediate pain and swelling, and inability to bear weight. . . . It is certainly possible the fall from the ladder exacerbated a pre-existing condition. 


Dr. Stanford's deposition was taken on October 17, 1997, and he testified in part as follows:


Q. Can you, in reviewing your report, tell us what your diagnosis of Mr. Elder's right knee condition was at the time you saw him in November of 1996?


A. My diagnosis was a -- that he had had a -- he was, at that point, post-op reconstruction of his anterior cruciate ligament with meniscectomies and surgery for a preexisting ACL tear and degenerative arthritis.

(Dr. Stanford's dep. at 9).


Q. In the course of your evaluation of Mr. Elder and following your review of his medical reports, did you form an opinion as to the cause of the knee  condition that you diagnosed?


A. Yes, I did.


Q. And could you explain what that opinion is, please?


A. I felt that the cause of his condition preexisted substantially the date of his injury which, I believe, was December 22nd, 1995.  As to the exact cause, I was not totally clear except for the fact that he had several indicia that his preexisting condition had been present for some time prior to that date.


. . . .


Q. In looking at the ACL injury that he had, the anterior cruciate ligament, did you have an opinion as to whether that was related to the injury he described in December of '95?


A. Yes, I did have an opinion.


Q. What was that opinion?


A. I felt that his -- the insufficiency of his anterior cruciate ligament had been present for an extended period of time prior to the injury.


Q. And  can you explain why you felt that?


A. Well, there are several ways.  The best is Dr. Frost's report is very detailed in his operative note.  He describes that there's simply no evidence of a remnant of an anterior cruciate ligament in the knee.  And that usually occurs only after an extended period of time, years, years.



The other element is there was profound degenerative arthritis in the knee, which also preexisted the injury and which goes hand-in-hand with this absence of the anterior cruciate ligament.



And a third element, which is not as conclusive but still a factor, is when he injured his knee, he did not -- according to the records -- have the big, bloody effusion in the knee that goes hand-in-hand with an acute tear of the cruciate ligament, almost a sine qua non, always happens.  And at least according to the record, I did not see evidence of that either.


Q. Did you see in reviewing his medical records any sign that he had had an acute injury to his knee in December of 1995?


A. I could not determine that he had.  He saw his doctor and Dr. Sparks six days after the injury.  And he indicated he had a sore knee.  He did not note particular effusion or swelling.  And that was the first visit, and I did not in Dr. Sparks' record see anything of an acute episode that I could determine.


. . . .


Q. The degenerative condition that is noted both by Dr. Sparks in the first report of December 28, 1995, and then in more detail by Dr. Frost in operative report of May 1st, 1996, is that a condition that could have occurred as a result of an injury to the knee in December of 1995?


A. No.


Q. Why is that?


A. Well, firstly, the initial X-rays showed significant degenerative change, and the X-rays changes take years to occur.  Some early degenerative arthritis won't even show on an X-ray.  But with X-ray findings, that means it's been present for some lengthy period of time.



And Dr. Frost describes Grade 3 and Grade 4, which means that it's almost down to raw bone.  And that again takes -- usually it takes years to occur.  So that's good evidence from both of those sources that this was -- had been present for a long time.


. . . .


Q. Working in the field of orthopedics, have you had an opportunity to work with people who have torn ACLs?


A. Yes.


Q. Can you give us a rough guess as to how many you may have seen in the course of your practice?


A. Hundreds.


Q. Could you describe what that would be?


A. Well, in the first place, it's usually a significant trauma, often athletic but not always, of course.  The ruptured cruciate ligament with its blood supply results, in it's ruptured, of course results in the effusion in the knee,  which is a bloody effusion which is quite painful.  The blood in the knee is irritating, and there's quite a bit of it.  So it's a painful thing.  Very often these knees have to be aspirated for pain control. . . .


. . . .


Q. Did you see anything in his records immediately following his injury in December of 1995 that would indicate that he had any disability as a result of the knee injury at that time?


A. I don't know that -- Dr. Sparks did not describe anything that would do that.  He said there was some discomfort with flexion of the knee.  But he didn't find any tenderness, and he felt that it was stable.  And there was no mass or discoloration.  Neurovascular findings were normal, and it was soft and non-tender in the calf, which is sometimes an area where, if somebody hurts their knee, can be having pain a few days later.



So I don't see anything on Dr. Sparks's exam that indicates any particular disability at that time, no. . . .


. . . .


Q. Based upon your review of the records and your evaluation of Mr. Elder, have you formed an opinion as to whether his December 22nd, 1995 injury has caused the multiple knee injuries -- or multiple knee conditions that he presented with?


A. Yes, I have.


Q. And what would that opinion be?


A. I don't think that the injury caused these many injuries that we talked about.


Q. And do you have an opinion as to whether that December 1995 injury permanently aggravated the multiple injuries that he has to the knee?


A. Oh, I don't think it permanently aggravated them, no.


Q. Is it possible there was a temporary aggravation of this condition given his knee status that existed at the time?


A. Certainly, if he had the kind of injury he described to me, you would expect it to aggravate it temporarily, yes.


Q. And would that temporary aggravation be consistent with medical records that we have that show that it was initially sore and then improved?


A. Yes.


Q. And does that further support your opinion that the fall only temporarily aggravated his condition?


A. Yes.


Q. Are the opinions that you have expressed opinions that you hold to a substantial degree of medical probability?


A. Yes.

(Id. at 11-19).


Q. What would account for Mr. Elder's current problems of getting around?  And he's testified that he limps.  And eyewitnesses have confirmed that he can't physically do what he used to do as far as sports and other activities.



What would account for that?  If you could pick one of those three conditions that were observed, the chondromalacia, the ACL, and the meniscus being torn, what would account for that?


A. It would be the degenerative arthritis.

(Id. at 33).


Q. I'd like you to look at the report of March 18th of '96, if you would.  It's a two-page report again from Dr. Sparks, I believe.


A. Okay.


Q. On the first page, there's an indication in the history section that Mr. Elder states that his right knee has become more painful recently having been using a stair-stepper on one occasion.


. . . .


He goes on to note that it doesn't bother him during the stepping, but the day after, he had some tenderness in the posterior lateral aspect of the knee.


A. Yes. 


Q. Is the stair-stepping activity that would take place, the kind of activities that could tear a meniscus in somebody with Mr. Elder's knee?


A. Oh, it could through an attrition process.  If he's not twisting, however, it would be unlikely.  He also indicated, incidentally, he didn't have any giving way or locking or other complaints about the knee. . . . It really reflects from this report that if he's doing the stair-stepper, which means that he's going up on that knee lifting his entire weight up to the step, that weight-bearing surface that Dr. Frost described being worn away, that's when the weight-bearing surface is put under a lot of stress, and that would be more likely to cause his pain, I think.


Q. Up through here in the medical records up through that time, do you see anything in the records that reflects that he's having any real significant pain or catching in his knee?


A. No, I don't.


Q. If I can then move you forward to an April 16th '96 report, which is by Dr. Martin.


A. Okay.


Q. Under subjective, do you see where it says patient felt a pop in knee as he was extending it?


A. Yes.


Q. Is that the kind of description that would possibly indicate the tearing of a meniscus in a degenerative knee?


A. That's quite typical, yes.


. . . .


Q. Given the medical documents that we have surrounding his injury and up through that time and given that description, that popping there in April of '96, do you have an opinion as to whether it is more likely that he tore the meniscus at that point than during his injury in December of '95?


A. Yes.


Q. What would your opinion be?


A. As these records -- according to these records, this appears to be the evidence of a tear in April of -- April 16, 1996. . . . Up until then, I don't see descriptions or symptoms that would be nearly as typical as that one.


. . . .


Q. Do you think then to the extent that he had an injury where he tore his meniscus as opposed to just the degenerative meniscus, that it's more likely that it happened in April of '96 than in December of '95?


A. Yes.


. . . .


Q. Is the treatment an impairment that he had then stemming from the time in April of '96 when they identified this popping?


A. Well, certainly, I mean, the treatment, if we're still talking meniscus, yes, it would be more likely to do that.  I don't think the meniscus problem has anything to do with any of his impairment anyway.  It's such a small problem compared to his other problems.


Q. And that was a point, I guess, I wanted to go back to.  His major problems, as I understand it, are the ACL tear and the severely degenerated condition of his knee?


A. Yes.


Q. And is it still your opinion after all of this back-and-forth questioning that those conditions were not caused by or aggravated by his injury in December of '95?


A. Yes.

(Id. at 42-48).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The basic dispute between the parties in this case is whether the employee sustained a new work-related right knee injury or an aggravation of a pre-existing right knee condition, "arising out of and in the course of employment" in December 1995.


The Alaska Workers' Compensation Act (Act) defines "injury" and "arising out of and in the course of employment."  AS 23.30.395(17) provides in pertinent part:  "injury" means accidental injury . . . arising out of and in the course of employment. . . ."


AS 23.30.395(2) provides:


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote jot site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;


Also, under the Act, "injury" includes aggravations or accelerations of pre-existing conditions.  See Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979).  A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue."  (Id.).  In Tolber v. Alascom, 3AN 95-6990 (Alaska Super. Ct. January 27, 1997), the court stated:



This authority indicates that work events which result in pain and other symptomatology will not necessarily constitute an "aggravation."  A finding of aggravation will not be required where the underlying condition is not worsened and the symptoms are not materially different from those occasioned by daily activities.  Under these circumstances, reasonable people would not necessarily regard the employment as a cause of the disability and attach responsibility to it.

(Id. at 6).


Under the Act, there is a presumption of compensability for employee injuries.  AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981. 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded a doctor's testimony must take place after a determination of whether the presumption has been overcome.  Norcon, Inc., 880 P.2d 1051 (Alaska 1994).  


Based on this analysis, we must first determine whether the employee has established the preliminary link between his present right knee condition and the work-related incidents in December 1995.  We find the employee has carried his burden of proof in this regard.  This finding is based on testimony of the employee and a number of friends and coworkers.  The employee testified that on December 22, 1995, he fell off a ladder at work and landed on his right knee.  He said that before that incident he had no problems with his right knee, but now he cannot walk, run, or go up and down stairs without a great deal of pain.  Mr. Lucy and Mr. Brown, who worked with the employee at Carlisle Trucking Company and on the construction site, both testified that before the incidents in December 1995, the employee was able to lift and carry heavy items of freight and do his work at the construction site without mentioning any right knee pain or showing other physical disabilities.  They stated that after the December 1995 incidents, however, the employee could no longer function as he did before.


Mr. Barber and Mr. Rush told of how good the employee functioned as a softball play over the years.  According to Mr. Barber, the employee was an outstanding ballplayer for the years he had know him, especially in the summer of 1995.  He stated the employee never exhibited any signs of physical problems that affected his game.  Mr. Rush testified that in the summer of 1995 the employee was at the "top of his game."  Like Mr. Barber, Mr. Rush said the employee showed no signs of knee problems during the 1995 season.


We also note that a physician in this case has commented regarding possible causality. In his report dated December 19, 1996, Dr. Kase stated in part: "it is not impossible for a fall from a ladder to have caused an anterior cruciate ligament rupture. . . . It is certainly possible the fall from the ladder exacerbated a pre-existing condition."  


Next, we must determine whether the employer has come forward with substantial evidence to overcome the presumption of compensability which has attached to the employee's claim.


As noted above, Dr. Kase acknowledged that falling from a ladder could cause a rupture of the ACL.  However, the doctor also stated that if preoperative x-rays showed degenerative arthritis, as they did, then his condition would "clearly" not be work-related.


Next, we consider the testimony of Dr. Stanford, an orthopedic surgeon with years of experience in dealing with ACL and related problems.  We find the doctor considered Dr. Frost's surgical finding that no ACL existed, the profound degenerative arthritis in the employee's right knee, and the lack of a "big, bloody" effusion, and concluded that the insufficiency of the ACL pre-existed December 1995, and was not caused by the December 1995 incidents.  We also find that it was important to Dr. Stanford that at the time of the incidents in December 1995 and for months later, the employee did not behave as if he suffered from an ACL rupture of the right knee.  While the employee complained to Dr. Sparks shortly after the incidents of some discomfort with flexion, he did not find any tenderness, mass, or discoloration.  We find from Dr. Sparks' January 10, 1996 report that the employee's right knee was improving.  On February 2, 1996, Dr. Sparks reported that there was no evidence of internal derangement.  On February 16, 1996, Dr. Sparks noted that there was no effusion and the employee had full range of motion.  We find that on March 3, 1996, Dr. Sparks still found no evidence of effusion and believed his range of motion was normal. We find that Dr. Sparks ascertained that neurovascular findings were normal and it was non-tender in the calf. 


Based on these findings, we conclude that the employer has come forward with substantial evidence to overcome the presumption of compensability.


The final determination that must be made is whether the employee has proven all elements of his claim by a preponderance of the evidence. After weighing the evidence submitted by the employee and the evidence supplied by the employer in overcoming the presumption, we conclude that the employee has not proven all elements of his claim by a preponderance of the evidence.   


ORDER

The employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 26th day of November, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bruce Elder, employee / applicant; v. Lockwood Company, employer; and State Farm Insurance, insurer / defendants; Case No.9528958; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of November, 1997.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     � Magnetic Resonance Image.


     � Anterior Cruciate Ligament.





