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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GISELA LINDBLOM,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8100186


v.
)



)
AWCB Decision No. 97-0248

JACKSON JANITORIAL SERVICE,
)



)
Filed with AWCB Anchorage


Employer,
)
December 5, 1997



)


and
)



)

PROVIDENCE WASHINGTON INS.,
)



)


Insurer,
)


  Petitioners.
)

                                   )


We heard the employer's petition to dismiss the employee's claim under AS 23.30.110(c) on November 12, 1997 at Anchorage, Alaska.  The employee appeared and was represented by non-attorney representative, Wilbert Larson.  Attorney Robert Griffin represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the employee's claim is barred under AS 23.30.110(c).


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee initially alleged she suffered an injury while working for the employer on September 2, 1981.  (November 9, 1981 Report of Injury).  The employee claims she injured her head when a ladder in the janitor's closet fell on her.  The employer's president, Warren Jackson, completed the bottom section of the November 9, 1981 Report of Injury.  Mr. Jackson attached an addendum which provides, in pertinent part: 


Employee Gisela Bindblom (sic) states in her signed statement on the accident report that the incident described in item #15 occurred on September 2, 1981 at 11:50 p.m. -- This is not true.


According to our Security Log, which is maintained daily, Gisela Lindblom reported the incident as occurring on August 14, 1981.  I suggested she see a physician at that time. 


Gisela Lindblom also states that the accident occurred on September 2, 1981 and according to our records she was absent from work from Sept. 1, 1981 through Sept. 16, 1981 for a kidney problem.  


Also, on Nov. 2, 1981 Gisela Lindblom called our office and stated that she had had an automobile accident and would not be able to come to work. 


/s/ Warren R. Jackson.


On November 25, 1981, the employer filed a Notice to Controvert Payment of Benefits, denying liability for "all benefits" as the injury did not "occur during the course and scope of employment."  


On November 30, 1981, the employee filed a claim and application for benefits seeking "wages, medical, x-rays, [and] medication."  The application also states the employee stopped work from "September 3 - 8."  On January 14, 1982 the employer filed a second Notice to Controvert Payment of Benefits, denying liability for all benefits.  


On March 31, 1982, Cynthia Williams from the Workers' Compensation Division wrote, in pertinent part, to the employee: 


We have received the [second] Application for Adjustment of Claim which was filed in this office on March 25, 1982.


However, before scheduling the case for hearing before the Alaska Workers' Compensation Board we ask that you complete and return the enclosed Statement of Readiness to Proceed as well as the enclosed Medical Summary.  We will then schedule the matter for hearing and notify you by mail of the exact date, time, and place it will be held.  


On April 7, 1982, the employer filed a notice of taking the employee's deposition, scheduled for April 16, 1982.  On April 20, 1982, the employer filed a re-notice of taking deposition, scheduled for May, 19, 1982.  On May 17, 1982, the employer filed a "Motion to Stay Hearing."  The employer's counsel's accompanying affidavit provides:  "The claimant has canceled depositions set for April 14, 1982, and May 19, 1982."  In Lindbloom v. Jackson Janitorial, Inc., Case No. 81-09-0505 (July 22, 1982), we ordered the employee to "make herself available for a deposition to be arranged by defendants."  


Effective July 1, 1982, AS 23.30.110(c) was amended.  The following language was added:  "If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  


On July 15, 1982 the employer filed a notice to controvert payment of benefits.  The controversion denies all liability regarding the employee's claim.  


On August 27, 1982, attorney Dennis James entered an appearance on behalf of the employee.  In a letter dated December 4, 1982, Mr. James wrote, in pertinent part, the following to the employee:  "I do not feel that  mutual trust and understanding exist between us regarding your claim.  I cannot represent a client under such conditions.  Please be advised that as of this date I am withdrawing from your case."  On December 5, 1982, Mr. James filed a "Motion for Attorney's Fees."  On May 4, 1983, Mr. James' "Motion" was approved; the Order provides:  "BASED UPON the above motion and accompanying Affidavit, Dennis P. James' request to charge Gisela Lindbloon (sic) costs in the amount of $737.00 is hereby approved."  


In the interim, depositions were scheduled, and subsequently cancelled for September 22, 1982 and October 29, 1982.  The employee's deposition was not taken at either scheduled date.


No activity occurred with the employee's claim until she filed an application for adjustment of claim on January 29, 1985, and dated January 18, 1985.  This application lists the employee's date of injury as "Aug. 14 - 15th 1981."  Under the earnings information section, the employee noted:  "My former incompetent lawyer who is holding all my documents!"  Also on January 18, 1985, the employee filed a statement of readiness to proceed.  On February 12, 1985 the employer filed an answer denying liability for the employee's claim.  Among other defenses, the employer's answer asserted that the claim is barred under AS 23.30.105.  


On March 6, 1985 the Division of Workers' Compensation sent a letter which provides in pertinent part: 


The Statement of Readiness to Proceed filed on 1-29-85 is hereby declared inoperative for the following reasons:  XX The issues in the above-referenced claim have been settled.  The file is being returned to Juneau;  any correspondence or pleadings to be filed in this case should be sent to the Juneau office.


On March 13, 1987 the employee filed another statement of readiness to proceed.  The employee entered "Aug. - 13- 14 - 81" as the date of injury on the statement.  A prehearing conference was held on October 26, 1987.  The prehearing conference summary set the employee's claim for hearing on March 3, 1988; the summary also provides in pertinent part:


Clmt needs before hearing


1.  To submit all medicals for treatment received as a result of alleged injury


2.  Copy all bills relating to said treatment


3.  A complete list of all time loss benefit days requested.


4.  Supply insurer attorney with witness list.


On January 8, 1988 the employer filed a request for a continuance of the March 3, 1988 hearing.  The request provides in pertinent part:


A medical summary has not been filed by the employee to date pursuant to 8 AAC 45.052(a), (c), and (e).  Section .052(e) states "No hearing will be scheduled or held until the party filing the statement of readiness to proceed has complied with the provisions of this section." . . . 


Furthermore, in the prehearing conference held on October 26, 1987, the carrier again requested medical records and bills relating to the employee's injury, a complete list of disability dates and a witness list.


On December 9, 1987, the employer and carrier forwarded to Ms. Lindblom releases, an informal request for production and interrogatories requesting that she provide us the releases at the January 5, 1988 prehearing and her responses to discovery requests within thirty days.  The employee has not yet returned the releases to our office, or provided us with the information as outlined in the discovery requests. 


A prehearing was scheduled for January 5, 1988, so that we might learn from the employee precisely what type benefits [sic] and the precise time periods involved in her claim for benefits.


On January 4, 1988, the carrier was notified by Pat Shira of the Workers' Compensation Board that Ms. Lindblom had contacted their office and canceled the prehearing scheduled for that date.  


On January 5, 1988, the paralegal representing the employer and carrier discussed with Pat Shira of the Workers' Compensation Board further details regarding Ms. Lindblom's note requesting a cancellation of the prehearing.  Ms. Shira stated that a note had been delivered to the Workers' Compensation Board on January 4, 1988, which indicated that Ms. Lindblom would be unable to provide the attorneys for employer and carrier the information as outlined in our discovery request until the last week of February.  Ms. Shira indicated that Ms. Lindblom's note requested that a prehearing be scheduled in the last week of February so that she could provide us with responses to our discovery requests.


On January 18, 1988 the employer wrote to the Board:  "This letter is to confirm our conversation of January 15.  At that time you advised me that Ms. Lindblom had agreed to cancel the hearing currently scheduled for March 3, 1988.  It is my understanding that this hearing will be rescheduled for a later date."  


A second prehearing was held on February 29, 1988.  The prehearing conference summary lists course and scope and statute of limitations as defenses and provides in pertinent part:  "Carrier:  needs releases, no discovery received back from clmt. . . . Date of injury in dispute -- Statute of limitations issue if D/I established as 8/31/81.  Need medicals  -- need all information filed in their discovery requests."  The employee was represented by paralegal Erika Mahaney at this prehearing.  


The next prehearing was held on April 18, 1988.  The prehearing conference summary notes indicate the parties discussed the statute of limitations issue.  The summary also indicates that the employee had not yet complied with the employer's discovery requests.  Ms. Mahaney represented the employee at the prehearing.


The next prehearing was held on May 16, 1988.  The prehearing conference notes state:  "The clmt's paralegal assured the Board she will provide requested info to ER before the next P.H. . . . a new P.H. will not be scheduled until clmt and her paralegal comply with requests for production."  


On July 6, 1988 Ms. Shira, on behalf of the Board, wrote to Ms. Mahaney as follows: 


In accordance with our phone conversation of June 28, 1988, I have cancelled the pre-hearing scheduled for June 30, 1988 at 2:30 p.m..  This cancellation resulted because you and Ms. Lindblom failed to provide medical records documenting Ms. Lindblom's disability.  You did provide tax records, medical bills, calendar and medical summary which did not list any medical reports, only doctors' names, from and through treatment dates, and all medicals in the Board's file.


This medical documentation was requested by Ms. Niemann in her "Request for Production" served on Ms. Lindblom and the Alaska Workers' Compensation Board December 18, 1987.  To date this information still has not been provided;  however, at each pre-hearing it was requested and was promised but not delivered.


The Alaska Workers' Compensation Board has provided the use of its duplicating equipment, at no charge, for the purpose of copying the many medicals Ms. Lindblom has indicated she has to substantiate her claim


We have held six pre-hearings on this claim and I will be glad to schedule another pre-hearing when all requested medical documentation has been provided.  Until such time as this information is provided, no further progress can be made in this matter as the issues have been framed at the previous pre-hearings.


I want to get this matter prepared for hearing and before the Board as soon as possible.  But at this point, it's up to you to move matters forward.


No further activity occurred regarding the employee's claim until July 11, 1991.  In his July 11, 1991 letter to the employee, Workers' Compensation Officer Bruce Dalrymple wrote in pertinent part:


Recently you had a conversation with our Director regarding your injury and expressed concern over the delays in attempting to resolve this case.  After a review of your file it appears the majority of these delays have been the result of agreements between the parties to continue/cancel prehearings/hearings and primarily, failure to comply with discovery requests.


Your file, although voluminous, is being copied at your request and will be shipped to you as soon as possible.  However, we want to make it poignantly clear that cooperation between both parties is essential in the discovery process.  Without it, the likelihood of the case being set for hearing is minimal.  (Emphasis in original).

This letter was not copied to the employee's paralegal, Ms. Mahaney;  the employee asserts Ms. Mahaney left the state in 1992. 


On March 18, 1997 the employee filed a new application for adjustment of claim.  The application states:  "This claim has never been settled.  Employee reserved her claim for payment of medical bills in EE attorney's letter dated 11/3/82.  Ee seeks award of all medical bills, costs, travel expenses, and permanent disability and other entitlements due but not paid.  On May 23, 1997 the employer filed a petition to dismiss pursuant to AS 23.30.110(c), 23.30.100(a), 23.30.105(a), and 23.30.095(a).  The employer filed a controversion denying all benefits on May 23, 1997.


In her October 30, 1997 affidavit, Louise Jackson states:


1.  I am Louise Jackson and reside in Anchorage, Alaska.  My deceased husband, Warren Jackson, was the owner of Jackson Janitorial Services, Inc. for approximately 30 years until October 31, 1984.  On October 31, 1984, my husband sold the entire business to American Building Maintenance Company.  All original records pertaining to Jackson Janitorial Services, Inc. have been destroyed.


2.  My husband, Warren Jackson, passed away on May 9, 1989.  


3.  Mr. George Radliff was one of my husband's supervisors.  The last time I saw Mr. Radliff was several years before my husband died in 1989.  At that time I recall my husband saying that George Radliff was moving some place out-of-state.  


4.  I do not recall a Mr. Robert Blount working for my husband, but it is entirely possible that he was at one time an employee of Jackson Janitorial Services, Inc.  I have no idea how to contact Mr. Blount.


In her October 22, 1997 affidavit, Bettsie Wild States:


1.  I am Bettsie Wild and am a certified legal assistant employed by Mason & Griffin.


2.  Mr. Griffin asked me to inquire into the availability of records of physicians that treated the claimant in this claim. 


3.  Dr. Watson treated the claimant in 1975.  His office has informed me that they only have records going back to 1981.


4.  Dr. Buchanan treated the claimant in 1977 and his office only has records going back to 1981.


5.  Dr. Lehman has retired to New Jersey and all of his records were destroyed in 1994.


6.  I have been informed by Alaska State Medical Association that the last contact they had with Dr. Alpha was in 1987 when he informed them that there would be no forwarding address and he was leaving the Country.


7.  The Alaska State Medical Association has informed me that the last address they have for Dr. Bartko is in Palmer, Alaska, and it was given in the year 1982 or 1983.  I have heard that Dr. Bartko is deceased, but have been unable to establish this.


At the November 5, 1997 prehearing conference the parties agreed that the only issue to be argued at the November 12, 1997 hearing would be the employer's AS 23.30.110(c) defense.  The employer reserved its laches defense if it lost on the AS 23.30.110(c) defense. 


The employee argues that AS 23.30.110(c) should not be applied retrospectively, and the employee's alleged date of injury pre-dates the amendment adding the statute of limitations defense.  In addition the employee asserts that the Board failed to fully advise her regarding running of the statute of limitations.  


The employer argues the employee failed to request a hearing within 2 years of a controversion on three separate occasions.  The employer asserts that AS 23.30.110(c) is automatic, and that it is prejudiced as it can't defend an alleged injury claim 16 years after the fact.  Witnesses are deceased and records are destroyed.  The employer asserts the employee's refusals to cooperate with discovery alone should bar her claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c), effective July 1, 1982, provides in pertinent part:  "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the  date of contorversion, the claim is denied."  


In Pan Alaska Trucking Inc. v. Crouch 773 P.2d 947 (Alaska 1989), the supreme court held:  


As a general rule, statutes are presumed to operate prospectively only, and will not be applied to causes of action arising prior to their enactment unless a contrary legislative intent appears by express terms or necessary implication.  See Hood v. State, 574 P.2d at 813‑814.   This court has held, however, that the presumption against retroactive application does not apply to procedural statutes. Matanuska Maid, Inc. v. State, 620 P.2d 182, 187 (Alaska 1980).  Because procedural statutes often alter only the legal effects of events occurring during the legal process, courts have treated as irrelevant the date of the events giving rise to the cause of action:


[P]rocedural statutes may become operative when and if the procedure or remedy is invoked, and if the trial postdates the enactment, the statute operates in the future regardless of the time of the occurrence of the events giving rise to the cause of action.


Matanuska Maid, 620 P.2d at 187 (quoting Aetna Casualty & Surety Co. v. Industrial Accident Commission, 30 Cal.2d 388, 182 P.2d 159, 161 (1947)).


Alaska Statute 23.30.110, entitled "Procedure on Claims," does not grant or define a substantive right, but instead sets up the legal machinery through which a right is processed.  There can be little doubt that it usually would be described as a "procedural" statute.  Applied in this case, the amendment could fairly be said to operate only prospectively:  it merely directs the claimant to take certain action following controversion‑‑here, controversion occurred after enactment.


This court has recognized that some "procedural" statutes demand special treatment:  Where a change in a procedural statute significantly alters the legal consequences of the events giving rise to a cause of action, it is treated as substantive in character.  See Matanuska Maid, 620 P.2d at 187. Crouch argues here that because the change in AS 23.30.110(c) "results in the absence of any effective remedy to enforce a substantive right," the change should be treated as substantive.  But in deciding whether a change is substantive in character, it will hardly suffice that a new rule has proved dispositive in a particular case:  if ignored, nearly any procedural rule can play a role in the disposition of a case.  Rather, a change in a procedural rule is substantive in character where the change makes it appear to one just starting down the road to vindication of his cause that the road has become more difficult to travel or the goal less to be desired.  For example, a change in the burden of proof to be borne by a party, though clearly a change in procedure, may make it less likely from the outset that the party will arrive at a favorable resolution of his claim.  The same clearly cannot be said of the amendment in this case.  It is only in retrospect that the obstacle posed by the two‑year limit appears imposing.  This claim has faltered on the two‑year limit not because it was a significant obstacle, but because Crouch failed to pay it any heed.


The amendment to AS 23.30.110(c) merely effects a change in procedure and does not alter the legal consequences of events giving rise to the cause of action.  Therefore, the presumption against retroactivity has no application in this case.  The Board erred in failing to apply AS 23.30.110(c) to Crouch's claim. 


CONCLUSION
Crouch's claim is barred by AS 23.30.110(c).  


Based on Crouch, we find the supreme court has determined that AS 23.30.110(c) is a procedural statute that is to be applied retroactively.  The employee asserts that Crouch is distguishable to her case because her date of injury, the filing of her claim, and the initial controversion all occurred prior to July 1, 1982, the effective date of AS 23.30.110(c).  We disagree.  We find the employer filed another controversion on July 15, 1982, 14 days after the effective date of AS 23.30.110(c).  We find the employee filed an application for adjustment of claim and statement of readiness to proceed on January 29, 1985, more than two years after the controversion and after the amendment's effective date.  Accordingly, we find the employee filed her and statement of readiness to proceed, a request for a hearing, more than two years after the employer filed its controversion.  We conclude the employee's claim is dismissed under AS 23.30.110(c) as interpreted by the Supreme Court in Crouch. 


Because we have denied the employee's claim and awarded no benefits, we cannot award attorney's fees or costs.  AS 23.30.145.  The employee's request for attorney's fees and costs is denied and dismissed.


ORDER

The employee's claim is denied and dismissed under AS 23.30.110(c).  


Dated at Anchorage, Alaska this 5th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot              


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn               


S. T. Hagedorn, Member



 /s/ Shawn Pierre                


Shawn Pierre, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gisela Lindblom, employee/respondent; v. Jackson Janitorial Service, employer; and Providence Washington Ins., insurer/petitioners; Case No. 8100186; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of December, 1997.



Mary E. Malette, Clerk

SNO

�








     �Even if we had ruled in the employee's favor, we could not award Mr. Larson any costs for his services.  8 AAC 45.180(f)(14)(B) requires that any fees for the services of a paralegal or law clerk must be performed under the supervision of a licensed attorney.  No attorney has entered an appearance during Mr. Larson's representation of the employee.  





