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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES CLARK,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9228793


v.
)



)
AWCB Decision NO. 97-0254

REACH, INC.,
)



)
Filed with AWCB Juneau


Employer,
)
December 15, 1997



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Petitioners.
)

                                                                                       )


Petitioners' request, that under AS 23.30.140 we requirement the appointment of a guardian, was heard at Juneau, Alaska on December 9, 1997.  Employee was present and represented himself.  Petitioners are represented by attorney Joseph Cooper.  The record closed at the end of the hearing.


SUMMARY OF THE ARGUMENTS AND EVIDENCE

Employee completed a Report of Occupational Injury or Illness on January 6, 1993 indicating he was injured on December 31, 1992 while working for Employer.  He stated he hurt his back while lifting trash.  Petitioners accepted the injury as work related and compensable.  Petitioners paid temporary total disability benefits for a period of four days.  (February 10, 1993 Compensation Report.)  On May 18, 1993 Petitioners controverted payment of chiropractic treatment, time loss benefits, and permanent impairment benefits based on an examination by their physician, Bruce Bradley, M.D.  (May 18, 1993 Controversion Notice.)


According to Petitioners, Employee has also filed other injury reports related to his work for Employer.  These cases were not before us at this hearing.


On June 8, 1993 we received Employee's claim for permanent impairment benefits and transportation expenses.  A prehearing was held, but it appears the claim did not result in a hearing.  Due to the inactivity on the claim, our staff microfilmed the file.


On January 29, 1997, we received Employee's claim for medical care for his 1992 injury.  Petitioners denied his claim for medical benefits which were "unreasonable and unnecessary."  


Workers' Compensation Officer II Betty Johnson conducted the prehearings held in 1993 and in 1997.  She was called by Petitioners to testify at the hearing.  Petitioners indicated she had expressed to Petitioners concerns about Employee's ability to comprehend the workers' compensation system and the concept of a settlement, which the parties had been discussing.


Johnson testified Employee has difficulty in understanding the procedures and forms he must complete.  It takes him two or three tries to properly complete the form after she has gone over it with him.  According to Johnson, Employee cannot remember an explanation of a form or procedure; each time he must complete a form again for his multiple claims, he needs help.


Johnson testified she referred Employee to attorneys, but no one has appeared on his behalf.  Johnson testified Employee expressed an interest in having someone help him with his claim.  She is concerned that he will not be able to adequately represent himself, and that he does not understand what it means to settle his case.


Employee testified he does not want to be labeled as "mentally incompetent."  He testified he is trying to get a truck driver's license, and he must be mentally competent or the license will be denied.  Employee testified that he thinks Johnson overstated his situation.  He admits he checks two or three times on completing forms and asking about procedures, because he is concerned about doing things right.  Also, he is concerned that he may not have understood the procedures or forms.


Employee testified he is 63 years old.  He testified he dropped out of school in the seventh grade, and got his general equivalency diploma sometime between 1964 to 1970.  He testified he represented himself in court in the 1970's in connection with some traffic tickets.  He was successful in getting the tickets dismissed.


Employee testified he does cleaning and vacuuming for Employer.  He testified he used to work full-time.  He recently was granted benefits by the Social Security Administration (SSA), and he would lose some of those benefits if he worked full-time.  Therefore, he now works only four hours a day.  According to Employee, he will not have any medical benefits from the SSA until he is 65 years old.


We asked about Employee's efforts to get benefits from the SSA.  He testified he completed the paperwork himself, based on a sample form given him by the SSA.  Employee also testified he is  getting housing assistance from the Alaska State Housing.  He lives alone, has no spouse or children, and is not active in any groups or organizations. 


Employee indicated he would like to resolve his claims because they take up too much of his time, and they cause him stress.  He stated he would like to have someone help him with his claims.  Employee testified he contacted several attorneys, but no one would take his case.  Employee testified he contacted Alaska Legal Services to see if he could get an attorney through the pro bono program, but was refused.  It was not clear why he did not qualify for help through this program.


Although Petitioners requested that we consider appointing a guardian, they stated they are not advocating that we do so.  They are concerned about pursuing a settlement if we believe Employee needs a guardian.  Petitioners offered to pay for an examination under AS 23.30.110(g) by a physician who was qualified to render an opinion regarding Employee's competency.  Employee stated he would be willing to attend such an examination, but he would prefer not to do so.  Again, he voiced his concern that requiring such an examination may result in his being labeled "mentally incompetent," and that would have a harmful effect upon him in other matters.


Employee restated his desire to settle his claim. He testified that, although he had medical insurance from Employer when he worked full-time, he no longer has medical insurance from Employer now that he works only part-time.  Employee testified he wants a settlement or an order from us that would require Petitioners to pay for medical care in the future, especially for the next two years until he is eligible for medical insurance from the SSA.  The designated chairman explained that it was unlikely that he would get a settlement or an order that guaranteed payment of his future medical care.  Petitioners would want to have the right to question whether the medical care was for a condition caused by his work, and whether the care was reasonable and necessary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.140 provides in part: 


The board may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter. . . .


In Thomas v. North Pacific Processors, Inc., AWCB Decision No. 93-0259 (October 14, 1993), we questioned whether AS 23.30.140 grants us jurisdiction to make findings on competency.  We noted that Title 13 of the Alaska statutes provides comprehensive procedures for competency determinations and guardianship appointments.  In particular, AS 13.26.010 gives the Alaska Superior Court jurisdiction over both protective proceedings and guardianship proceedings.  Despite the language of AS 23.30.140, we question whether we can require the court to appoint a guardian.  


It appears that AS 23.30.140 requires us to make at least a preliminary finding of mental incompetence in order for us to "require" the appointment of a guardian.  Employee objected to being labeled "mentally incompetent," and we agree that such a finding should not be made lightly.  In talking with Employee, we find his comprehension of certain procedures, systems, and things he reads or hears may be limited.  We realize he may have difficulty in representing himself, and would be better served if he had assistance.  However, based on our discussions with him, we find it does not appear at this time that his limitations cause him to be found mentally incompetent.


We find Employee managed to obtain benefits from the SSA and the Alaska State Housing Authority on his own.  He understood the process to get an attorney, and has even sought help from the  pro bono program administered by Alaska Legal Services. He lives alone and handles his affairs by himself.


We note that under Title 13 mental incompetency is not necessarily the criteria the court uses to decide to appoint a guardian.  Instead, the court appears to consider whether a person is "incapacitated," and the court may appoint a full guardian or a partial guardian.  Further, under AS 13.26.105(a), "any person may petition the court for a finding of incapacity and the appointment of a guardian for oneself or for another person."  (Emphasis added.)  Therefore, if Petitioners are concerned about Employee's ability to understand a settlement document and knowingly enter into a settlement agreement, it appears Petitioners can directly petition the court for a finding regarding Employee's "incapacity" and ask the court to appoint a guardian.  This seems to be a more expeditious way to handle the issue, rather than following the antiquated and cumbersome process stated in AS 23.30.140, and have us make a possibly irrelevant finding regarding Employee's possible "mental incompetency." 

 
Accordingly, at this time we will deny Petitioners' request to find Employee mentally incompetent and require the court to appoint a guardian.  If Petitioners have concerns regarding Employee's mental capacity and need for a guardian, we suggest they petition the court directly for findings and the appointment of a guardian.


ORDER

Petitioners' request that we find Employee mentally incompetent and require the appointment of a guardian is denied and dismissed.


Dated at Juneau, Alaska this 15th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom,



Designated Chairman



 /s/ James G. Williams            


James G. Williams, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Clark, employee/respondent; v. Reach, Inc., employer; and Industrial Indemnity Company, insurer/ petitioners; Case No. 9228793; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 15th day of December, 1997.



Susan N. Oldacres, Secretary
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