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NANCY GOURLEY,
)



)


Respondent,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9217472

QWICK CONSTRUCTION,
)



)
AWCB Decision No. 97-0255


Employer,
)



)
Filed with AWCB Anchorage


and
)
December 15, 1997



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                                   )


We heard the employer's and insurer's  petition for reimbursement under AS 23.30.250(b) on July 7, 1997, in Anchorage, Alaska.  The employee was present for a portion of the hearing and was represented by attorney William M. Erwin.  The employer and its insurer were represented by attorney Robin Jager Gabbert.  Because the employee was only present for part of the hearing, we left open the record until August 29, 1997 to give the petitioners the opportunity to submit written questions to the employee, and also for the parties to file written closing arguments.  We closed the record on September 10, 1997 when we next met.


ISSUES

1. Whether to order the employee to pay the remainder of the employer's workers' compensation lien under AS 23.30.015(g), in the amount of $11,927.23.


2. Whether the employee or either of her attorneys, William E. Erwin and Laurel Peterson, made false or misleading statements or representations under AS 23.30.250(b), for the purpose of obtaining a partial waiver of the employer's lien rights under AS 23.30.015(g).


3. Whether the employee or her attorneys, Mr. Erwin and Mr. Peterson must pay the employer's attorney's fees and legal costs under AS 23.30.250(b).


SUMMARY OF THE EVIDENCE

It is undisputed that the employee was injured in the course and scope of employment on August 16, 1993. The employer accepted the employee's claim and paid all benefits due.


In August 1994, the employee sued third-party defendant Alaska Building Systems (ABS) in the Superior Court of Alaska, Third Judicial District.
  In June 1996, the employee made a settlement demand of $315,000.00, and ABS countered with $50,000.00.  On July 15, 1996, ABS offered the employee $55,000.00.  On September 13, 1996, ABS offered the employee $90,000.00 to settle the case.  On September 17, 1996, ABS offered the employee $120,000.00.  The employee countered with a demand of $210,000.00 on September 27, 1996.  On September 27, 1996, the third-party case against ABS settled for $182,500.00.


The employee signed a "Release of All Claims" settling her third-party superior court claim on October 8, 1996.  That same day, the employee, Mr. Erwin (employee's workers' compensation attorney), and Mr. Peterson (employee's third-party attorney) signed a workers' compensation Compromise and Release agreement
 (C&R) reflecting that she settled her third-party case against ABS for $30,000.00.  Mr. Peterson received in trust for the employee a check from the third-party insurer in the amount of $182,500.00 on October 9, 1996.


Mr. Peterson and Tammi Lindsey (the workers' compensation insurer's senior representative) negotiated a settlement of the workers' compensation lien on the third-party settlement.  The employee agreed to waive her right to receive additional workers' compensation benefits.  In return, the employer and insurer agreed to reduce the employee's workers' compensation lien from $29,616.62 to $7,500.00.  In other words, upon receipt of payment of the third-party settlement, the employee would be required, pursuant to AS 23.30.015, to reimburse the employer and carrier for only $7,500.00 of the approximately $30,000.00 lien.  Petitioner drafted the written settlement document, a Compromise & Release (C&R), reflecting the agreement.  Mr. Peterson wrote Ms. Lindsey  when returning the signed C&R and thanked her for the substantial compromise of the lien which allowed "the third-party action to settle with certainty of payment to the injured party."


By letter dated November 8, 1996, we notified the parties we had reviewed the C&R and would not approve it because, among other things:


The waiver of medical benefits is presumed to not be in the employee's best interest.  The Board is not able to determine the amount employee will actually retain from her third party settlement.  Consequently, the Board cannot determine whether the settlement monies retained by the employee (from the third party settlement after deduction of the employers' AS 23.30.015 lien and any attorney fees she may owe) will be adequate to pay future medicals and compensate her for future time loss related to her work injury. . . .


On January 20, 1997, the employer's attorney Ms. Gabbert discussed the third-party settlement with attorney Mr. Erwin, who told her the third party action had settled for $182,500.00, and the employee "took home" $112.000.00. On January 24, 1997, the employer and insurer withdrew their consent to get Board approval of the C&R.  On the same day, Ms. Gabbert wrote Mr. Peterson regarding the withdrawal of consent to the C&R and demanded payment of the remainder of the employer's and carrier's lien under AS 23.30.015.  In a January 24, 1997 letter, Mr. Erwin stated in part:


The introduction paragraph of the Compromise and Release . . . clearly understated the Carriers [sic] Lien and is in error.  The correct amount is $28,708.37.  The third party settlement paragraph . . . is also in error.  The $30,000.00 does not refer to the settlement gross amount.  That amount should have been $182.500.00.  The $30,000.00 obviously refers to the approximate amount of the employers [sic] lien and the amount they are eligible to receive. . . .


In a January 30, 1997 letter, Mr. Erwin requested that we reconsider the C&R.  By letter dated February 6, 1997, we declined "to review C&Rs when one party expresses reservations even though the C&R has been fully executed."


On February 28, 1997, the employer filed a petition requesting: (1) reimbursement for the remainder of its workers' compensation lien, in the amount of $11,927.23, under AS 23.30.015(g); (2) that the employee and attorneys Erwin and Peterson be found to have made false or misleading statements or representations for the purpose of obtaining benefits under AS 23.30.250(b); and (3) that we order the employee to make full reimbursement of the lien, plus interest, costs, and attorney's fees.


At the hearing, Ms. Lindsey testified she has been a workers' compensation adjuster for 14 years.  (Transcript at 21).  She testified that sometime in August 1996, or "approximately a month  . . . before the case settled, Mr. Peterson asked her if the employer would waive a part of its third-party lien in order to facilitate the third-party case."  (Transcript at 20-52).  She recalled that Mr. Peterson told her he did not feel the case was going to settle for much:  "Well, it's my recollection that he didn't feel that the case was going to settle for that much, and based on our lien being significant would we be willing to compromise the lien. . . [I]t's my recollection that the number of $30,000 came up."  (Transcript at 22-23).  Debra Luker, senior claims representative for CIGNA, the third-party defendant's insurer, testified that ABS, the third-party defendant, had offered the employee $50,000.00 in June 1996.  (Transcript at 67).


Lindsey also testified that Mr. Peterson came up with the figure of $7,500.00 as the amount the employee was willing to repay the employer for its lien, for Board settlement purposes. (Id. at 38).  She explained she did not have the authority to waive the employer's lien and needed to discuss the matter with her supervisor, Marilyn Murphy.


Ms. Lindsey testified  the employer would not have compromised its lien if it knew the third-party action settled for $182,500.00.  She also noted the employer does not waive a lien without knowing the expected amount of recovery in the third-party action.  (Id. at 24).  She stated that at no time did Mr. Peterson correct the impression he had given her that the third-party case would settle for $30,000.00.  She also testified neither Mr. Erwin nor Mr. Peterson ever told the employer or its representatives that the third-party action settled for $182,500.00 before we disapproved the C&R.


On cross-examination, Lindsey testified she was unaware an offer of judgment in excess of $50,000.00 had been made in the third-party case in August 1996. (Id. at 28, 30).  She did not check on the progress of the third-party case.


Q. But you did check on the progress of the case because you were aware that you had a 29,000-dollar lien in this case.  I had earlier asked you what that lien was, hadn't I?


A.
Uh-huh.

(Id. at 29).


Ms. Lindsey admitted that after she heard the third-party case settled, she did not ask attorney Peterson (who informed her of the settlement) the amount of the settlement.
  (Id. at 33).  She testified she assumed the case settled for $30,000.00; she told attorney Gabbert, who drafted the C&R, that was the third-party settlement amount.  (Id. at 34, 42).  She acknowledged she never asked about the specific settlement amount until "after the C&R was not approved; we needed that information in order to get the compromise and release approved."  (Id. at 46).  Lindsey testified she did not take any notes of conversations with attorney Peterson.  (Id. at 52).


Marilyn Murphy testified (by telephone) that Ms. Lindsey informed her Mr. Peterson thought the third-party action was only worth about $30,000.00 and he offered $7,500.00 to waive the entire lien.  She said the only reason she decided to waive the lien down to $7,500.00 was because of the representation that the third-party action would only bring in $30,000.00.  Ms. Murphy testified that she would never have authorized the waiver if she had known the third-party action would settle for $182,500.00.


According to the C&R document signed by the employee, she swore under oath that she had read and understood what was stated in the document and that to the best of her knowledge the facts in it were true and correct.  She testified that she read the C&R but did not understand it.  She also testified she was not surprised to see that it said that she had settled her third-party action for $30,000.00 because she thought that was the amount she was paid in workers' compensation benefits.  The record reflects that the employee has had several years of college, an Associate of Applied Science degree with an emphasis in Business Management, and owns her own business.  (Employee dep. at 57).


Mr. Erwin testified he signed the C&R knowing the amount of the third-party action exceeded $30,000.00.  He stated he was nevertheless willing to sign the C&R because he thought it would expedite its approval.  Mr. Erwin testified it was "not uncommon" for attorneys to make misrepresentations of facts in a C&R. The witness stated that while he knew the $30,000.00 figure was wrong, he nevertheless instructed both the employee and Mr. Peterson to sign the C&R.  Mr. Erwin testified he met with Mr. Peterson in August 1996 and was told that the employer agreed to reduce its lien to $7,500.00.  He testified he thought waiver was very generous and an excellent settlement for his client.


Erwin recalled he had a conversation with the employer's attorney Gabbert on January 20, 1997.  (Transcript at 85).  He acknowledged it was the first time he told Gabbert the third-party settlement amount was $182,000.  He stated surprise that the C&R said the settlement amount was $30,000 and that the insurer was willing to waive so much of their workers' compensation lien, given the amount of the third-party recovery.  (Id. at 86).


Erwin testified he didn't point out the error in the third-party amount in the C&R because it was the employer's document, and he "assumed that that was the one [the employer] wanted, and it was [their] document."  He further testified:


Q Okay, so you're telling me that when you signed the compromise and release you knew the 30,000-dollar figure was incorrect.


A That's correct.


Q But you let it go ahead to the Board because?


A My assumption was -- is that you had reasons for the $30,000 down in this situation; you drafted the document from the information granted to you I assume from Tammi Lindsey, and that there was reasons why $30,000 was there.  Frequently I get documents from the -- the settlement documents that recite questions which I know to be untrue from my particular facts, but they're included for reasons that the insurance company wants them there.  It takes an inordinate amount of time in a settlement document to correct those misinformations and there may be no agreement as to whether or not that's misinformation.  In order to deal with the settlement I frequently instruct my clients simply to sign the document on this situation and send it back because this is what the insurance company writes for their document and that's what they want in order to settle this case, and that's what I did in this case.  And you'll see that my instructions and signature on there do that, and Ms. Gourley has so testified and -- and Mr. Peterson will testify that I instructed them to sign it on that basis.


Q Can you tell me shy you thought anyone would want $30,000 the number in that document instead of $182,500?


A The $30,000 was not a -- figure that was surprising to me, because that was the -- the specific -- or very close to the specific amount of the lien, $29,616.92. . . I had literally no idea until after you indicated to me that the -- that -- that this figure was one that you thought the settlement was.  But as a normal practice in my case I do not correct the third-party document that is sent to me to settle workers' compensation question because it slows down the process.  And that's what the insurance company wants:  I give it to them.


Q So are you saying that you were willing to sign the compromise and release even though it had false information in it because you thought that would expedite approval with the Board?


A Yes.  And it's not uncommon.  I consider half of the documents I get in -- in -- in -- in compromise and release has information that is in fact false.

(Id. at 88-89).


Erwin testified he thought the employer and insurer knew that the third-party settlement amount was $182,000.  (Id. at 91).  When he spoke with Gabbert on January 20, 1997, he told her he wondered if attorney Peterson had been above board with adjuster Lindsey.  He said it was a natural reaction at the time; he was worried about what Peterson may have represented to Lindsey.  (Id. at 91).  He testified he told Peterson the $30,000 figure was incorrect, "but if it was the figure that they wanted and used in this matter, we should not do anything to correct it on that business, that it would be winding up this particular case and that it ought to be sent through.  That was my responsibility in this case . . . ."  (Id. at 93-94).   After Peterson testified, Erwin testified he could not remember discussing or telling Peterson that the $30,000 amount was an error.  (Id. at 125, 126-127).


In questioning by the designated chairman, Erwin testified that what surprised him was why the $30,000 was used.


I didn't know why that was used, but my assumption . . . is that this figure represents something to the insurance company in these types of agreements, what I wasn't entirely certain, but it did correspond with the lien rights on that situation, and since that's what we were compromising underneath those circumstances, the answer here was it seemed reasonable to go ahead and sign it and submit it to the Board under the -- the situation.

(Id. at 132).


Erwin testified the insurance companies draft the C&Rs he's involved in, and he rarely has input into them.  In this case, he assumed the insurance company knew about the $182,000 third-party settlement but chose to insert the $30,000 amount:  "[A]nd I didn't question the fact that there was $182,000 in the settlement in this situation.  I assumed that they knew that that's what that was and for reasons of their own they included this."  (See also Id. at 127).


Peterson testified he "did the liability issues and developing of the case and ultimately the negotiation of the settlement with Ms. Lindsey of the workmen's comp. lien. . . ."  (Id. at 96).  He acknowledged he negotiated a settlement with Ms. Lindsey:


Now, prior to any serious entry into the negotiation process I made a call somewhere in August to Tammi Lindsey at -- as a result of asking Mr. Erwin the status of the lien.  The lien amount in this case was for $29,606.23: $30,000. . . . 


. . . .


I talked with Ms. -- Ms. Lindsey.  I agree with most of everything she said this morning, that she recalls a 30,000 dollar figure that there was something discussed about the $30,000 figure and that she got back to me on the second phone call that said that they were going to compromise for 750-, $7,500, which is approximately 10,000 below the -- what they would get if they just didn't compromise, but there was only one condition, and that is that the -- Ms. Gourley had to sign a compromise and release.  That was the only condition whatsoever. . . 


I disagree and I -- I really don't think Ms. Lindsey has said, because I -- she's too professional and too honest of a person to say that I told her the case was going to be settle for $30,000.  I was -- I've -- I've read her affidavit that's been filed here.  That affidavit doesn't say that I said that, and I -- I don't think that she would ever say that I -- I did.  And I -- was kind of shocked to say that she thought it was around $30,000 when I got the information that it was -- that we had that and there was a compromise and release, no problem whatsoever, because they wanted to close their file and never be exposed to I believe what's called future medicals in case she uses up something -- the monies that she gets.


. . . .


[I] shipped to Mr. Erwin the compromise and release, and in all due respect I think Bill [Erwin] was a little bit in err -- little bit wrong on his recollection, but I didn't read the compromise and release.  I didn't read it until January [1997] when I had conversations with counsel.  And in fact I don't know anything about compromise and releases and what's required by the Board.  I did get the document back.  Bill said to sign it; Bill said to send it on to Nancy for signature.

(Transcript at 101-106).


Peterson testified that after he settled the third-party case, he informed the workers' compensation carrier.  When he sent the money which the parties had agreed to compromise on the workers' compensation lien ($7500), he asserted there was no inquiry as to the amount of the settlement; nor did counsel preparing the compromise and release inquire about the amount of the third-party settlement. (Id. at 108).  Regarding his review of the C&R, Peterson said:  "And I'm kind of saddened that I was told to sing that -- or I did sign that dang document without fully reviewing it and seeing that 30,000-dollar figure, but such is life."  (Id. at 109) (See also Id. at 112 and 113).


Peterson adamantly denied he ever represented that the third-party case would or might settle for $30,000.  (Id. at 110).  "I would have to be lying to somebody to say it was going to settle for $30,000, and it simply was not the case."  (Id. at 111).


Regarding his discussion with Erwin on the figures in the C&R, Peterson said, "I think he is in error on that.  He did advise us to go ahead and sign it . . . but I . . . don't recall any conversation about any figures.  (Id. at 113).  Peterson testified,  "I was not aware of that 30,000-dollar figure being represented as a settlement figure until after you [Gabbert] contacted me in January I believe . . ."


Peterson was asked about a phone conversation with Gabbert on December 11, 1996 in which Gabbert asked him about the amount and breakdown of the third-party settlement amount, due to the Board's rejection of the C&R.  Peterson could not recall the conversation.  (Id. at 119-120).


Q You don't remember telling me that was none of my God damn business what she got under -- how the settlement was broken down?


A Is that -- are you saying I said that?


Q Yes, I am.


A Okay, well, that's your testimony.  I'd be surprised if I said that.  I did -- I did indicate to you that I thought that there are errors in the workmen -- or in the compromise and release, that it is your responsibility, and it's unfortunate . . . that  was allowed to occur because my client is prejudiced. . .

(Id. at 121-122).


The employee testified she received more than $112,000 of the $182,500 received in the third-party lawsuit.  (Employee dep. at 53).  As noted, she signed the third-party settlement agreement on October 8, 1996.  (Employee dep. exhibit 1).  She asserted she did not read the third-party release because it was a "pretty intense document" and she had faith in her counsel.  (Employee dep. at 54).


The employee and attorneys Erwin and Peterson also signed the workers' compensation Compromise and Release agreement (C&R) on October 8, 1996.  The employee initially testified she did not thoroughly read the C&R, but she later said she read it when it was pointed out that she swore before a notary that she read and understood it.  (Id. at 56-57).  She added:  "So it was read.  Whether or not it was understood fully at the time, I guess we all learn as we go along.  You can be sure that I will fine tooth everything that I ever have to read legally again."  (Id. at 57-58).


The employee was asked why she thought the C&R said the third-party settlement totalled $30,000 when the actual amount as shown in the third-party settlement agreement was $182,500:  "My understanding, and the reason that we signed this Compromise and Release, is because the Worker's [sic] Compensation Board, to the best of my knowledge, was agreeable to settling this case for $7,500, poof, it's done, it's settled with an agreement of 182,5."

She went on to state the $30,000 figure didn't seem odd to her:  "[T]he figure was close to what I had knowledge that the State of Alaska Worker's [sic] Compensation department had paid out in fees for the reparations that were done to my let and my injuries, so that wasn't a surprise figure to me."  (Id. at 59).


The employee argues that the C&R, though not approved by the Board, is an enforceable contract, and the employer breached the contract when it repudiated the contract without cause.  (Employee written Final Argument at 5).  The employee further argues that she is not required to reimburse the employer for the remainder of the lien under AS 23.30.015(g):  "AS 23.30.012 clearly states that a proper agreement filed with the board on its prescribed form is not void for any purpose" . . . .but is not enforceable as a Board Order.  (Id.).


The employee denies she or her attorneys have misled the employer by misrepresenting the settlement of the third-party case.  The employee contends adjuster Tammi Lindsey evaluated the workers' compensation case as a $30,000 case, and Marilyn Murphy mistakenly believed the "third-party case was worth no more than" that amount.  (Id at 8).


The employer urges that we must order the employee to reimburse the employer for the remainder of the lien.  It asserts that without Board approval of the C&R, "there is no waiver of the Employer's lien under AS 23.30.015 and the Employee should be order to make repayment."  (Employer's written Closing Argument at 6).  The employer argues that we have ordered reimbursement of the employer's lien in similar circumstances in other decisions.  See Hoebermann v. Camco Wireline, Inc., AWCB No. 91-14524 (September 13, 1994).


The employer goes on to argue that the employee waived her right to now claim the Board should enforce the C&R or any agreement regarding the lien waiver.  Finally, the employer asserts we should find the employee and her attorneys have made false or misleading statements or representations for the purpose of obtaining benefits under the Alaska Workers' Compensation Act (Act) and should order the employee to make full reimbursement of such lien, plus interest, costs, and attorney fees to the employer, under AS 23.30.250(b).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Payment of remainder of lien, AS 23.30.015.


The employer asks us to order the employee to pay the remainder of the workers' compensation lien under AS 23.30.015.  That section states, in pertinent part:


(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A), (B), and (C) of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.


We find the employee was injured in the course and scope of employment.  We find the employer paid the employee $29,606.23 in workers' compensation benefits.  We find the employee received $182,500.00 in settlement of her third-party lawsuit against Alaska Building Systems (ABS).  We find the employee has paid the employer $7,500.00 from the third-party settlement for reimbursement of the workers' compensation payments paid by the employer.  We find the employee has refused to pay the employer the remainder of her lien, less third-party attorney's fees and costs.  We find this amount is $11,927.23.


The employee contends she does not owe the remainder of the lien because the employer agreed to reduce the lien amount to $7,500.00 (which she already paid), and the C&R is an enforceable contract even though it was not approved by the board.  However, we find that compromised amount was contingent on approval of the parties' C&R agreement, which was submitted to but rejected by the Board.  Frankly, we find the employee's argument legally ludicrous.  AS 23.30.012 clearly states that unless approved by the board, settlement agreements are "void for any purpose."   Under the clear language of the statute, C&Rs are not enforceable agreements until after they are approved by the Board.
  To assert that the employer is somehow bound by the terms of an unenforceable, unapproved C&R is a frivolous argument.
  Therefore, we find the employee has failed to comply with the statutory requirement to "promptly pay" the employer what it is legally entitled to under AS 23.30.015(g).  We order the employee to promptly pay the employer $11,927.23.


II.  Fraud under AS 23.30.250(b).


AS 23.30.250(b) states:


If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained.  Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter.  If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).


A.  Fraud by the employee.


The employer contends we should find the employee liable under subsection 250(b) for knowingly making a false statement regarding the amount of the third-party settlement amount.  We have reviewed the evidence in the record, and we conclude the employee did not knowingly misstate the amount of the settlement.


We find the employee did obtain a benefit provided under the Act by keeping a portion of the workers' compensation lien, contrary to AS 23.30.015.  However, we find the employer has not proved, by a preponderance of the evidence, that the employee made a false or misleading statement to obtain that benefit.  We find the employee did not understand the details of the workers' compensation C&R and relied, to her detriment, on her attorneys in that regard.  Although the employee indicated she read the C&R, she clearly did not understand it.  She mistakenly believed the $30,000.00 amount addressed her lien for workers' compensation benefits.  We suspect she was so advised by her attorneys.  Therefore, we find she did not knowingly mislead the employer or make a false statement for the purpose of keeping the additional amount of the lien.  The employer's request that she be found liable under AS 23.30.250(b) is denied and dismissed.


B.  Fraud against attorney Erwin.


We find attorney Erwin obtained a benefit provided under this chapter by receiving more attorney's fees from the third party claim than he would have had they paid the full amount of the lien.  In other words, Erwin would have received a larger attorney's fee in the third-party lawsuit because there was less reduction from that settlement amount due to the reduction in the employer's workers' compensation lien.


However, by a preponderance of the evidence in the record, we find Erwin did not make a false or misleading statement for the purpose of obtaining that benefit.  We find Erwin is not wholly credible.  AS 23.30.122.  This fining is supported by Erwin's own statements that he signs C&Rs that in his view contain false information, and he recommends to his clients to do the same.


Nonetheless, we do not believe Erwin knowingly misled the employer to get what appears would be a relatively small sum of additional attorney fees.  Black's Law Dictionary, 5th ed. (1979), defines "knowingly" as "[w]ith knowledge; consciously; intelligently; willfully; intentionally."


We do believe the testimony of attorney Erwin, an officer of the court, when he repeatedly proclaimed he lets C&Rs go through the process of approval even though they contain false information.  We also believe Erwin's testimony that he assumed the employer knew the third-party settlement amount and he just figured that "for reasons of their own" they included the amount of $30,000.00 instead of $182,500.00 in the terms of the C&R.  He allowed this false information to go through in order to get approval of the C&R.  Based on this testimony, we find attorney Erwin did not knowingly or intentionally mislead the employer.


Although not pertinent to the outcome of this matter, we want to express concern about attorney Erwin's attitude toward C&Rs.  We are stunned that Erwin would allow false information to be included in workers' compensation C&R documents in which he represents a party, just to get the C&R approved.  We believe the Board is the entity who is defrauded here.
  We admonish Mr. Erwin to provide accurate information in future C&Rs.


Accordingly, the employer's request for fees and costs under AS 23.30.250(b) against attorney Erwin is denied and dismissed.


C.  Fraud against attorney Peterson.


We find attorney Peterson obtained a benefit provided under this chapter by receiving more attorney's fees from the third party claim than he would have had they paid the full amount of the lien.  In other words, Peterson would have received a larger attorney's fee in the third-party lawsuit because there was less reduction from that settlement amount due to the reduction in the employer's workers' compensation lien.


Based on a preponderance of the evidence, we find Peterson did not knowingly or intentionally mislead the employer.  Peterson insisted he never broached the $30,000.00 settlement figure to adjuster Lindsey, contrary to Lindsey's testimony.  Peterson also insisted he thought the $30,000.00 figure was related to the workers' compensation lien, and we do not find evidence which refutes his belief.


We do find Lindsey credible.  However, we reduce the weight of Peterson's testimony and do not find him wholly credible.  AS 23.30.122.  We find he had selective recall about events which occurred.  He clearly remembered some conversations, like his version of the conversation with Lindsey on the $30,000 figure.  However, he could not remember much if any of the December 11, 1996 conversation with attorney Gabbert.


In addition, Peterson admitted he did not fully review the C&R and he did not see that it stated the third-party settlement amount was $30,000.00 instead of $182,500.00.  Like Erwin's actions in this matter, we are concerned that Peterson, an officer of the court, would not fully review but go ahead and sign a legally binding document as attorney for a party he represents in a workers' compensation claim, and then tell the client to sign the document.


In any case, we do not find the employer has proven an intent by Peterson to mislead.  The only evidence available shows it was just an example of shoddy lawyering, and an example of misleading the Alaska Workers' Compensation Board.  Accordingly, we deny and dismiss the employer's request for payment of attorney's fees and costs under AS 23.30.250(b).


ORDER

1.  The employee shall pay the employer $11,927.23, in accordance with this decision.


2.  The employer's request for reimbursement of attorney's fees and costs under AS 23.30.250(b) is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ John A. Abshire 


John Abshire, Member



 /s/ Marc D. Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Nancy Gourley, employee/applicant; v. Qwick Construction, employer; and Alaska National Insurance Co., insurer/defendants; Case No.9217472; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of December, 1997.



Brady Jackson, III, Clerk
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     �See AS 23.30.015.


     �See AS 23.30.012.


     �Ms. Luker, the third-party defendant's insurer, testified the actual settlement date of the third-party adjuster case was September 27, 1996.  (Transcript at 64).


     �See also deposition testimony at pages 63-65.


     �We have previously concluded neither party can be held to the terms of a C&R until we approve the agreement.  Ambrosio v. Anderson Apartments, AWCB No. 95-0153 (June 5, 1995).  Moreover, we find, under AS 23.30.012 and Cole v. Ketchikan Pulp Co., 850 P.2d 642 (1993), the terms of the agreement do not conform to the provisions of the Act because, at a minimum, the C&R contains incorrect information.


     �In Hoebermann v. Camco Wireline, Inc., AWCB No 94-0234 (September 13, 1994), the parties compromised the amount of the workers' compensation lien, pursuant to a third-party action.  We ordered the employee to repay the remainder of a workers' compensation lien after we would not approve the parties' C&R due to concerns expressed by the employee.


     �We will view future C&Rs, in which Mr. Erwin is the attorney, with significant skepticism.


     �Clearly, the parties can disagree on the facts in a C&R dispute.  But the dispute should be clearly outlined and described.  There is no excuse for providing incorrect financial information.


     �We believe someone would recall swearing to someone, probably in anger, that certain information was none of their business.  Peterson never denied saying it.  In fact, Peterson seemed to then recall some aspects of the conversation.







