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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARK LINDSAY,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9628397

GARY KING SPORTING GOODS,
)



)
AWCB Decision No. 97-0256


Employer,
)



)
Filed with AWCB Anchorage


and
)
December 15, 1997



)

GREAT AMERICAN INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                             )


We heard this request for an Second Independent Medical Evaluation (SIME)
 on November 14, 1997, in Anchorage, Alaska.  The employee was not present, but was represented by attorney Michael J. Patterson.  The employer and its insurer were represented by attorney Robert L. Griffin.  The record closed at the conclusion of the hearing.


ISSUE

Whether there is a medical dispute regarding causation of the employee's right shoulder and neck conditions, the need for further medical treatment, and compensability  between Timothy Cohen, M.D., and Robert Gieringer, M.D., the employee's attending physicians and Donald Peterson, M.D., the employer's independent medical evaluator, so that we should appoint a physician to perform a second independent medical evaluation.


SUMMARY OF THE EVIDENCE

It is undisputed that the employee was involved in a non work-related motor vehicle accident on July 7, 1996 in British Columbia, Canada.  He testified as follows with regard to this accident:


A. [W]e were on the highway and driving down the road, something broke in the steering components of the truck, we veered off the road and went down an embankment into a river.


Q. The embankment was how far down?


A. Maybe 25, 30 feet.


Q. What happened to you in the accident:


A. I got a smashed shoulder.  You know, bruised up.


Q. Which shoulder?


A. The left.


Q. Anything else happen to you in the accident?


A. I had a cut. Cuts and abrasions.  You know, it's all -- it should be in that medical report of everything that happened.


Q. Did you strike your head on something?


A. I may have.  I'm not sure.


Q. Did you go through the windshield?


A. I didn't go through the windshield.  I was wearing a seat belt.

(Employee's dep. at 88).


Q. I've got a medical record from -- this happened in BC; is that right?


A. I think it was BC where the accident occurred.


Q. It says you went through the windshield. 


A. I didn't go through the windshield.  No.


Q. "Patient states he went through the windshield."  That's incorrect?


A. That's incorrect.


. . . .


Q. Did you have pain in your neck as a result of that accident.


A. No, not that I remember.  I may have had some sore muscles as in a car wreck you would be sore.

(Id. at 89-90).


Q. And you were seat belted in?


A. Yes. 


Q. Did your seat belt break?


A. No.


Q. The medical records from BC say: Seat belt broke, knocked head and jaw against window. Is that what happened?


A. No. 


. . . .


Q. I've got another record from BC that says:  Unstable shoulders bilaterally.  Do you know what that means?


A. No.


Q. It says: Can throw shoulders out at will.  And this is a record from July of '96.


A. I don't know.


Q. Could you throw both shoulders out at will in July of '96?


A. I don't remember doing that, no, or saying that.


Q. Do you remember having problems with your shoulders?  . . . . Do you remember, after the automobile accident, that your shoulder joints were both unstable?


A. No, not particularly.


Q. Do you remember telling the doctor in BC that both shoulders dislocated at night when you were sleeping?


A. I may have said something about my shoulder being sore, but I don't remember saying that.


. . . .


Q. Do you remember telling the doctor in BC about numbness and tingling?


A. No.

(Id. at 91-92).


On July 26, 1996, the employee saw Dr. Gieringer regarding "both shoulders."  The doctor's clinical notes state "His shoulders both dislocate now.  He said he'll wake in AM with both shoulders out.  His left is worse.  No previous dislocations.  His hands got numb on and off.  ROM is sometimes painful when it catches or pops."  Dr. Gieringer told the employee he might need left shoulder surgery.


On a recheck on September 23, 1996, Dr. Gieringer noted "His right shoulder, he feels has recovered fairly well, but the left shoulder still feels loose.  He has dislocations and subluxations when he is carrying things and sometimes just when he is swinging his arm at this side.  He is always able to get it back in."


On October 15, 1996, Dr. Gieringer performed a capsulorrhaphy of the left shoulder.


On January 27, 1997, the employee returned to Dr. Gieringer complaining this time of right shoulder problems.  The doctor stated:


The right shoulder was injured, along with his neck [December 13, 1996], when he was sharpening a snow board while running it through a grinding machine and the machine kicked the board back to his left as it was on its way out of the machine to his right, then suddenly kicked the snow board back in and jerking it out of the machine to his right.  In both cases, it jerked his right shoulder, first in adduction and then in adduction [sic].


It also injured his neck and apparently he has three herniated discs.  He has numbness along the 6th cervical dermatome in his arm and he has had difficulty feelings of subluxation in his right shoulder.


. . . .


I told him he probably is going to need to have a capsulorrhaphy and I would give him exercises to do but I think he needs to have a capsulorrhaphy of that shoulder. . . . I feel it needs to be timed with the neck surgery so I told him to talk to his neurosurgeon . . . .


The injury described by Dr. Geringer is the subject of the present case.


After examining the employee on February 14, 1997, Dr. Cohen stated:


Review of Mr. Lindsay's MRI reveals a C5-6 disc which is eccentric to the left but is large enough to be causing his right-sided radiculopathy.  I have advised Mr. Lindsay that he has been given maximal therapy given his nonsteroidal anti-inflammatories and eight weeks of observation.  I think at this time that a C5-6 anterior cervical discectomy and fusion with autologous iliac crest graft is indicated. . . .


In an affidavit signed by Dr. Cohen on November 10, 1997, he stated:


I, TIMOTHY I. COHEN, M.D., being first duly sworn upon oath, depose and state as follows:


1. That I am a neurosurgeon licensed to practice medicine in the State of Alaska.


2. That on February 14, 1997, I examined Mark E. Lindsay and issue a report on the same date.


3. When I saw Mr. Lindsay he did not inform me that he had been involve in a motor vehicle accident that occurred on July 7, 1996 in British Columbia.  I have subsequently reviewed photographs of the property damages done to the vehicle Mr. Lindsay was driving in this accident as well as medical records from British Columbia pertaining to this accident.  Mr. Lindsay did not disclose to me that he had neck complaints and tingling in both hands as a result of this accident.


4. I have also reviewed a videotape showing the Winter Steiger machine that Mr. Lindsay was operating when he sustained his December 13, 1996 workers' compensation injury.


5. I also examined the employer's medical evaluation prepared by Dr. Donald Peterson.  I found it curious that Mr. Lindsay refused Dr. Peterson's request for electrodiagnostic studies.


6. It is also curious that Mr. Lindsay's MRI studies disclosed a C5-6 bulge on the left side, but his radiculopathy is on the right side.


7.  I have reviewed the photographs of Mr. Lindsay's July 1996 motor vehicle accident in British Columbia, the medical records from British Columbia indicating numbness and tingling in the upper extremities, the fact that Mr. Lindsay struck the windshield, and that Mr. Lindsay broke his seat belt in the accident.  I conclude that Mr. Lindsay sustained an injury to his neck at that time.  [The words "It is my opinion" were crossed out and followed by] that it is more likely that Mr. Lindsay's bulging disc at C6-7 was the result of the July 1996 motor vehicle accident [new words added] rather than from . . . Winter Steiger machine.


The employee was seen by Dr. Peterson on April 30, 1997 for an employer's independent medical evaluation.  After taking a history of the employee and examining him and reviewing the medical records, Dr. Peterson diagnosed: (1) degenerative disk disease at C5-6 and C7-T1 and (2) cervical and right shoulder area pain, no anatomic diagnosis. He also answered a number of questions posed by the employer as follows in pertinent part:


-- In my opinion, Mr. Lindsay is not a candidate for cervical surgery.  He has no clear radicular findings.  He has no upper extremity atrophy, Spurring maneuver is negative, his reflexes are symmetrical, and the pattern of described and elicited hypesthesia is totally nonanatomic, being nearly circumferential about the arm, forearm, and hand.


The age of the MRI findings is indeterminate and he, in short, does not have a lesion confined to the C5 or C6 nerve root.


I could not on examination today elicit shoulder subluxation.  He has diffuse vaguely localized pain about the right shoulder, and what he describes as subluxation is simply a click deep within the shoulder. . . . Were the patient in my practice, I would obtain a gadolinium-enhanced MRI scan.  If this test was negative and the patient continued to have symptoms, diagnostic arthroscopy would be reasonable.  However, I would not proceed initially with any type of either anterior or posterior capsulorrhaphy or stabilizing procedure.


-- I viewed the videotape [of the Winter Steiger machine] in detail.  His job involves simply running a snow board through a large-belt sander.  The kickback he described to me involved adduction/abduction movements of the shoulder in the dependent or neutral position.  Such force would be extremely unlikely to produce either anterior or posterior shoulder subluxation and, in my opinion, unlikely to produce acute cervical radiculopathy.  In any case, the patient does not have cervical radiculopathy and the condition of his right shoulder remains without an anatomic diagnosis.  


-- Mr. Lindsay was clearly not a truthful historian today.  He stated he had no neck pain or injury prior to the December 13, 1996, incident.  The medical record would indicate otherwise as he had neck pain following the July 6, 1996, high-speed impact injury and he had right shoulder symptoms thereafter as well.  It is interesting to compare his physical examination immediately after the accident versus today's examination.  He had normal reflexes at that time and an essentially normal neurologic examination.  Also his symptoms seem to have "snowballed" since his injury, indicative again of nonphysical factors affecting his physical presentation.  Neurologic examination one week later on December 21, 1996, was also essentially normal.  It was only after the MRI scan was performed that the neurologic examination seems to become abnormal.


-- Dr. Gieringer's notation of bilateral upper extremity numbness on July 26, 1996, further reinforces my opinion that Mr. Lindsay's current symptoms of the neck and right upper extremity are much more likely to be related to his motor vehicle accident than the on-the-job injury.


-- [P]receding and following his left shoulder surgery, his right shoulder complaints seemed to recede into the background until the left shoulder was addressed.  However, the patient injured both shoulders in the motor vehicle accident of July 6, 1996, which is documented as late as Dr. Gieringer's admission and physical examination of October 8, 1996.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

When the question arises as to whether an SIME should be performed we need to look at AS 23.30.095(k) which reads in pertinent part


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.


From reviewing the Application for Adjustment of Claim, pre-hearing conference summaries, and the SIME form signed by the parties on November 14, 1997 and submitted to us at the hearing, we find that there is a dispute between the employee's attending physicians, Drs. Cohen and Geringer, and the employer's independent medical evaluator, Dr. Peterson, regarding: (1) causation of the employee's right shoulder and neck conditions; (2) the amount and efficacy of the continuance of or necessity of treatment, and (3) compensability.  Because the physicians' opinions are so diverse, and the subject matter so complex, we find we should exercise our discretion under AS 23.30.095(k) to order an SIME.  We find the SIME must be performed by a physician on our list who is impartial.  (8 AAC 45.095(k).  We find from the nature of the employee's conditions that the SIME should be performed by a physician specializing in orthopedics.  The two physicians specializing in orthopedics on our list are Douglas Smith, M.D., and Edward Voke, M.D.  The record reflects that the employee has not been seen by either of these physicians.  While we find both Drs. Smith and Voke have the qualifications and experience to perform an SIME, we select Dr. Smith to perform the SIME at this time.  


ORDER

1.  Dr. Douglas Smith shall perform the SIME.


2.  The parties shall proceed as follows:


A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions within 15 days of the issuance of this decision and order for us to consider including in the letter to the SIME physician.  The questions must relate to the issues in dispute as noted above.


B.  The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all medical records in the employer's possession regarding the employee.  The employer must also include with these documents, a copy of the videotape showing the Winter Steiger machine in action.  This must be done within 10 days of the issuance of this decision and order.


C.  The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us with 10 days after the employee receives them, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us within 10 days after receiving the binders prepared by the employer.


D.  If either party receives additional medical records or physicians' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME physician.  The employee shall prepare the list within 10 days of the issuance of this decision and order, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days after receiving it from the employee.  If the list is incomplete, the employer will prepare a supplemental list, file it with us, and serve it on the employee within 10 days after receiving the employee's list. 


F.  Other than the film studies which the employee hand carries to the SIME physician and the employee's conversation with the SIME physician's office about the examination, neither party shall have contact with the SIME physician, the physician's office, or give the SIME physician any other medical information, until the SIME physician has submitted the SIME report to us.


G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician's office.


Dated at Anchorage, Alaska this 15th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder                              


Russell E. Mulder, 



Designated Chairman



 /s/ Philip E. Ulmer                                   


Philip E. Ulmer, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Mark Lindsay, employee / applicant; v. Gary King Sporting Goods, employer; and Great American Insurance Co., insurer / defendants; Case No.9628397; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of December, 1997.



Debra C. Randall, Clerk

SNO

�








     � See AS 23.30.095(k)





