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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

REYNALDO B. ESPINOSA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9620456



)

PETER PAN SEAFOODS, INC.,
)
AWCB Decision No. 97-0258




)


Employer,
)
Filed with AWCB Anchorage



)
December 16, 1997


and
)



)

TRANS PACIFIC INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                                           )


We heard the employee's claim for benefits on December 4, 1997, at Anchorage, Alaska.  The employee appeared and represents himself.  Attorney Deirdre D. Ford represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the employee was injured in the course and scope of his employment.  


EVIDENCE SUMMARY

The employee claims he contracted tuberculosis (TB) during the course and scope of his employment with the employer at its processing fish plant in King Cove, Alaska.  On August 26, 1996, the employee signed a report of occupational injury or illness that asserts the employee contracted TB from the "Environment - Smelling paint - Closed [sic] contact to co-workers (etc)."  The date of injury for purposes of this claim has been established as January 25, 1996.  


On September 3, 1996, Norma Sutton from the employer's payroll department completed the bottom, employer's portion of the report of injury.  Box 38 of the report of injury asks the employer to give details of how the accident happened.  The employer responded:


On January 9, 1996, Rey Espinosa went to Northwest Medical Clinic in Anchorage, (907) 276-6301, for his pre-employment physical.  During this physical evidence was found that necessitated further testing.  At the conclusion of this testing, the Clinic relayed that Rey was medically fit to work.  On July 1, 1996, Rey requested an appointment at the King Cove Medial Clinic.  At this visit, Kenneth Kehoe, PA-C, recommended that Rey be returned to Anchorage for "evaluation for weight loss, his non-productive cough and lesion in right upper lobe."  He flew to Anchorage on 7/2/96.  Accourding [sic] to our records, from the time Rey arrived in January until July, he did not go to the King Cove Clinic for any medical problems.


Box 46 of the report of injury asks the employer:  "If you doubt validity of claim, state reason."  The employer responded:  "In our pre-employment physical, Tuberculosis testing is done.  Northwest Medical Clinic will be able to inform you whether Rey has tested positive for tuberculosis in the past.  Also, it is our understanding that this disease cannot be contracted by smelling paint or being in this environment."  The report of injury was filed with us on September 9, 1996.  


On September 16, 1996 the employer filed a controversion notice denying liability for all benefits.  The employer reasoned:  "Disease unrelated or not incurred during scope or course of employment."  On December 26, 1996 the employer filed another controversion notice denying a prescription:  "Glyburide - not for T.B.  This medication is for diabetes."  Additional controversion notices denying all benefits were filed on February 6, 1997, and May 15, 1997.  


At the December 4, 1997 hearing, adjuster Mary B. Berti testified for the employer.  Ms. Berti testified that she recalled conversations with the employee regarding his prescriptions, and that she informed him that before she could pay for any benefits, she would need a doctor's report indicating that the TB was related to the employee's work with the employer.  Adjuster Carol A. Huff also testified at the December 4, 1997 hearing regarding the employer's basis for controverting this claim.  


The employee testified at the December 4, 1997 hearing.  He testified that he has worked for the employer for nine years, usually eight months on, four months off.
  He testified that he usually returned to his homeland in the Philippines during his four months leave.  The employee returned to the Philippines immediately preceding his return to work with the employer in January 1996.  


The employee testified that he tested negative for TB in 1979 when he originally left the Philippines, and routinely throughout the years when tested for employment purposes.  The employer does not dispute the employee's test results. The employee asserts any tests showing positive were false positive tests from his Philippine TB vaccination, and were later contradicted by more extensive testing.  The employee testified that according to tests performed in January, 1996, he tested negative for TB.  The employee asserts that the timing of the onset of his TB symptoms indicates that he contracted the illness while working for the employer in 1996.  If he did not contract the TB in 1996, and contracted it earlier, the employee argues that the majority of his time was spent working (eight months working, four months off), so it is more likely that he contracted his TB while working for the employer in its close, crowded facilities.  
During his January 1996 pre-employment physical, Robert D. Hanek, M.D., referred the employee to Lawrence Wood, M.D.  Dr. Wood performed a CT guided lung biopsy on January 12, 1996.  In his January 12, 1996 surgical pathology report, Steven J. Jayich, M.D., interpreting the biopsy, found:  "Benign lung parenchyma showing chronic inflammation, marked fibrosis and necrosis of fibrous connective tissue."  Dr. Jayich commented:  "The histologic features are non-specific but would be compatible with an old  hyanlinizing granuloma of infectious etiology (i.e. tuberculosis or histoplasmosis) or a pulmonary hyanlinizing granuloma."  Dr. Jayich noted that Dr. Hanek wanted to see the employee for a follow-up x-ray in three months.  


The employee returned to Anchorage and presented to Dr. Hanek on July 3, 1996 with the following complaints:  "Symptoms are weakness and 20 pound weight loss over the past 6 months.  He has also recently had a cough."  Regarding the employee's past medical history, Dr. Hanek noted:


When he was seen for employment physical in January of this year, he had a new right upper lobe lesion on his chest x-ray.  This was subsequently seen also on CT.  A needle biopsy was done with the result of benign granulomatous tissue.  Acid fast cultures of the biopsy specimen were negative.  He was cleared to work with the instruction to have the chest x-ray repeated in 3 months.  He returned today, with the above complaints and his film shows extensive infiltrates bilaterally.


Regarding the employee's family history, Dr. Hanek noted:  "His father died of TB.  His mother is living and well."  In his report, Dr. Hanek noted:  "Tests prior to dispatch (needle biopsy and AFB culture of specimen) did not show TB, likelihood increased that could have contracted on-job vs. false-negative test results." 


At the request of the employer, K. C. Kaltenborn, M.D., examined the employee on February 3, 1997.  In his report of the same date, Dr. Kaltenborn noted in pertinent part:  


In June 1996, Mr. Espinosa experienced a 20-pound weight loss, anorexia, night sweats, and nocturnal coughing.  Active tuberculosis was diagnosed, and the patient was started on four-drug therapy, which he continues to use at this time.  


He first had onset of an abnormal x-ray in 1-96.  A biopsy revealed no tuberculosis growth.  The patient now feels much better;  he has increased in weight, has a normal appetite, and has decreased sweating at night, but he still has an occasional cough and mild dyspnea on exertion.  

. . . . 


The patient's father died at age 50 "of old age".  His mother is age 65 and is well.  He denies that either parent or any siblings have tuberculosis.  He denies that any friends or relatives have tuberculosis.  

. . . . 


Restated, the question is whether or not this patient's active tuberculosis is due to his work for Peter Pan Seafood.  Certainly, the patient developed active tuberculosis during this employment period.  Previous chest x-rays show no evidence of tuberculosis, and yet by 1-96 there were new abnormalities which eventually led to the culturing of active tuberculosis and its subsequent treatment.  However, the real question is whether or not the patient acquired his exposure to tuberculosis during this employment or in previous times.  Skin testing is done regularly by this employer but was not done in this patient for good reasons -- he had a history of previous positive skin tests.  However, the previous positive skin tests could be due to vaccination for tuberculosis, a common procedure in Asian countries (patients can harbor the TB bacteria and have a normal chest x-ray, so the normal chest x-ray does not help us in this question).  We are left with comparing the chance of having had tuberculosis exposure in the Philippines and that the chance of being exposed to it there, with any long-term residence, would be considered quite high.  Peter Pan Seafood, on the other hand, has a screening program in place which includes skin testing and x-rays.  If this screening process is effective, then the patient's chance of acquiring tuberculosis there is very low.  These probabilities do not answer the question in any individual patient, of course.  


Obtaining a record of the patient's tuberculosis skin tests would be helpful.  If the record shows that the patient had a negative skin test when he came to this country and that the test became positive while working in the seafood industry, then that would suggest exposure at his place of work.  The patient does not know the answer to that question, but examining records would be helpful.  However, sometimes skin tests are not done because of a history of previous tests being positive.  In this case, obtaining the records may show that the test was not performed because of "previous positive reaction".  However, a previous positive reaction could represent only the vaccination which he received.  Nonetheless, if a skin test was negative and then became positive in this country (where the vaccination is not used), then that would be evidence to support the suggestion that he acquired the infection in this country, possibly at his place of work.  


The patient describes long hours in a cold environment working close to other individuals;  these conditions, in and of themselves, do not cause tuberculosis.  


Dr. Kaltenborn noted in his addendum:   


In reviewing the patient's history, I asked him carefully about tuberculosis in his family, specifically his father.  The patient stated that he knew of no such diagnosis.  At the end of this dictation, I noted that the History and Physical for his hospital admission on 7-3-96, dictated by Dr. Robert Hanek, states otherwise.   Under the Family History section of that H&P, it states that "his father died of TB."  This, of course, strongly increases the chance that his tuberculosis was acquired before he came to this country and was not acquired from on-the-job exposure.  I do not have an explanation for the discrepancy between this statement and the statements made by the patient to me today.  


In his March 25, 1997 chart note, George L. Steward, M.D., noted;


Reynaldo comes back in to again discuss his tuberculosis and the possible relationship to work.  I think clearly that he did not contract the TB in the course of his job but had it before he went to his job.  I have told him that other issues are legal in terms of etiology and origins and he has already hired a lawyer to sort that out.


During Dr. Kaltenborn's August 15, 1997 deposition, the following exchanges occurred:  


Q.  And [tuberculosis] may or may not show up on the skin test depending on whether there's been a vaccination or --


A.  -- Correct, and so that's -- that represents a diagnostic failure, and that will occur in some circumstances.  


Q.  And do I understand that you can carry the TB bacteria in your system without any active presence for a long period of time?


A.  For decades.  


Q.  Decades.  So you could be exposed as a child and not develop TB until sometime in your adulthood?


A.  Correct.


Q.  Are there factors in the human condition that make such a scenario more likely to manifest itself someplace down the road?  Say you had an exposure as a child.  


A.  Sometimes we do have explanations, not always, and that's an active area of research, why do some people get active tuberculosis and other people equally exposed not get it.  Some of the things which can allow that organism to flourish and start to grow would be any such thing that would affect the immune system, and the most common would be AIDS, cancer and cancer treatment with chemotherapy or radiation, and another group would be any illness which requires the use of potent corticosteroids, which are referred to as steroids, which dampen the immune system to the benefit of, perhaps, one disease, but allowing the organism to pop up.  Other times if there's something which hurts the nutrition of the individual and is associated with weight loss, for example if a person was in a semi-starvation state for some reason, then the organism might manifest itself.  And so in populations in the world where inadequate food is a situation that they periodically struggle through, then the organism can surface at that time.


Q.  Is diabetes one of those?


A.  Diabetes is one of those. . . .


Q.  And just the aging process?


A.  The aging process also contributes.  We consider at risk people who are very young and very old because of the -- the young immune system is not to deal with it and the immune system as we age becomes less effective.  

(Kaltenborn dep. at 12 - 14).


Q.  What was the result of your [February 3, 1997] examination of Mr. Espinosa?


A.  I -- My conclusions were that the patient had had an episode of active TB that was quite significant and potentially life-threatening which was improving to the point of what one might consider containment by the time he was examined by me. . . . 


Q.  And did you have -- did you know when this exposure that was significant began?


A.  He related that his illness that he was aware of manifested itself in June of '96, but as is so often the case, there was some suggestion before that time that he may have had the infection.  


Q.  And what made that suggestion to you?


A.  The fact that he had a history of x-rays showing abnormal -- abnormalities to the point that a biopsy was done to try to determine if he had tuberculosis.


Q.  And that biopsy?


A.  The biopsy at that time did not show tuberculosis.  


Q.  But it was significant that he had the lesion?


A.  Correct.  In retrospect it would be quite clear that he had the infection at that time and that the appropriate tests were done but failed to make a diagnosis.  


Q.  So it's more of a failure of the testing than a failure to -- to have the active tuberculosis in the system?


A.  That's right, these would've been active at that time and through whatever series of technical and statistical misfortune the diagnosis was not made. . . .


Q.  Did your review of the medical records other than this biopsy and your review of the history that Mr. Espinosa gave you play a role in you determinations as to his condition and its causal relationship to his employment?


A.  Yes, I was able to gather enough information to make some judgments about that. 


Q.  And what were those judgments?


A.  The basic judgment is that we're not able to determine when  or why this infection was acquired by Mr. Espinosa or why it became active at the time that it did.  And this is probably the case in the vast majority of cases of tuberculosis that we study.


Q.  Are there significant factors in Mr. Espinosa's family history and medical history that would make him maybe more susceptible to TB than somebody else in the population?


A.  Yes.  Mr. Espinosa would be coming from a group that is known to be at higher risk for tuberculosis, which is identified as a group at high risk in the United States of having or acquiring tuberculosis because of his residence earlier in his life in a [sic] Asian country.  


Q.  Specifically the Philippines.


A.  The Philippines.


Q.  And why is that?


A.  Because socioeconomic conditions there allow the bacteria and its infectious effects to be much more common than they are in this country.  


Q.  Were there other factors in his medical or family history?


A.  Family history is relevant because of the potential to be exposed to the bacteria by someone that you live with having tuberculosis and coughing and allowing it to get into the air where you live, and the -- there is a history of tuberculosis in his family according to one report. . . . 


Q.  Did he have any other medical or family history that has -- is significant for his development of tuberculosis?


A.  Yes, his history of diabetes.


Q.  And why is that?


A.  Diabetes affects the immune system and allows the bacteria to become an active infection more often, the tuberculosis bacteria. . . . 


Q.  I believe you stated in your report that you did not believe that Mr. Espinosa's place of work was a causal factor in the development of diabetes -- of, I'm sorry, tuberculosis.  Could you explain that a little bit, please?


A.  Any physician has to qualify any statement with a certain amount of acceptance of uncertainty and doubt.  And the tuberculosis bacteria could be acquired by someone at any time at any place where there was other people.  So one cannot say that it did not occur at that time.  One is left using common sense and what we call clinical judgment, which is sort of a compilation of this particular person's circumstances mixed with what medical education and history tells us.  And that is the case.  I did not find a compelling reason to believe that the exposure to the bacteria or the active disease itself was caused during -- because of some factors of employment.  


Q.  So can you say on a more than probable than not basis that it's more probable than not that he did not contact tuberculosis through his work? 


A.  Yes, I would say that's the case.


Q.  That it's more probable than not that he did not contact tuberculosis through work?


A.  Correct. 


Q.  And that it's more probable than not that he carried the bacteria as a result of environmental factors from childhood or vaccination or other circumstances?


A.  Yes, although one wouldn't list vaccination per se as a reason to have tuberculosis. . . . 

(Id. at 16 - 23).  


Q.  [By the employee]  Why did you state in your evaluation that working in a crowded environment, working close to other individuals, does not constitute themselves to cause a tuberculosis?  And you said working hand in hand and close to people.  That contradict your statement in your evaluation on this side.  


A.  It's -- The difference between saying that was the word possible.  It would be possible to acquire tuberculosis in any circumstances where you are around a person.  So the word possible is the question. . . .


A.  It's possible to acquire tuberculosis whenever two people meet, but the question about my statements reflects a different word, and that word is probable. . . . 


Q.  Also, Doctor, you mentioned that if before going to the United States I found negative of TB, then it would likely be construed that I acquired this in the United States and even in my place of work.


A.  I would not conclude that.  The testing is flawed in several significant aspects, and it would be common to be told that one does not have tuberculosis upon entering the United States and yet actually have it. And there's multiple reasons for that, and in the circumstances that we're referring to I would ascribe that to the fact that a chest x-ray only finds active tuberculosis and does not find inactive tuberculosis in many cases, and therefore the illness could manifest itself later even though it was already present when someone entered the United States.  That is -- This is a common problem with control of tuberculosis in our country is that our testing is not adequate to find all cases. . . . 


Q.  [by Ms. Ford]  Dr. Kaltenborn, I believe his question to you was the significance . . . of any of these various test results in you development of your opinion as to --


A.  I'm looking at a record which on the top says "1/29/92, Peter Pan PE", which medical abbreviation would almost always refer to physical exam, and down from the top there are several notations about this.  12/29/92, it says TB tine right forearm, and I'm not sure that there is a response written what the finding was.  Below that I see something, 12/31/92, and this I guess -- now I understand.  This is a -- referring to the interpretation of the 12/29 placement of the test, so now we're talking two days later it's being read, and it says reactive at seven millimeters -- seven millimeters.  That's not a normal test, that reflects the possible presence of tuberculosis bacteria in the skin.  That's an intermediate or possible positive -- a possible positive reaction, meaning that tuberculosis exposure is possible.  Below that, 1/8/93, again a PPD is placed and it says nonreactive.  So at this point we have evidence that tuberculosis exposure is not documented by this test, and the second one going from -- 1/8/93 is a PPD, which is a more reliable test than the previous test.  So we have conflicting information here that makes it possible that the patient had been previously exposed to tuberculosis, but one would then conclude that the probability would be that the patient has not been by the time both tests are concluded. . . .


A.  It does not change my opinion that tuberculosis can be acquired at any time that there is two people together in the same room.  And addressing the question of probability, this new -- my new recognition of this information, would it change the -- a arbitrary statistical guess at probabilities?  Somewhat, but the majority of my opinion would be still that the infection was not acquired at the workplace of Peter Pan.  

(Id. at 25 - 33).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the nature of the employee's illness, we find the employer was justified in controverting the employee's claim.  We find the employer did not frivolously or unfairly controvert the employee's claim.  


The Alaska Supreme Court has long recognized that employment which aggravates, accelerates, or combines with a preexisting condition to cause disability is compensable.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  However, liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  Burgess Construction Company v. Smallwood, 623 P.2d 312 (Alaska 1981).


In analyzing a case involving a preexisting condition, the Court held that an aggravation, acceleration, or combination  must be presumed in absence of substantial evidence to the contrary.  Id. at 315.  Therefore, we will apply the statutory presumption found in  AS 23.30.120.  AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


We find this case involves technical medical considerations and expert medical evidence is necessary for the presumption to attach to the employee's claim.  We find the employee has failed to establish a preliminary link, with medical evidence or testimony, that his TB condition occurred in the course and scope of his employment.  Specifically, we find Dr. Hanek's October 7, 1996 chart note
 is speculative and merely contemplates a possibility that the employee could have contracted while working.  We find this note fails to establish a preliminary link that the employee's TB condition is related to his work with the employer.  Accordingly, we conclude that the employee was not injured, or did not contract tuberculosis, during the course and scope of his employment;  the employee's claim is denied and dismissed.  


Even had we found the employee raised the presumption with his own lay testimony, and Dr. Hanek's October 7, 1996 note, we would find the employer has produced substantial evidence, Dr. Kaltenborn's reports and testimony, to rebut the presumption that the employee's TB condition is work-related.  Because we would find the employer has overcome the presumption of compensability with substantial evidence, we would then determine whether the employee has proven his case by a preponderance of the evidence.


We conclude the employee failed to prove his case by a preponderance of the evidence.  We give significant weight to the opinions of Dr. Kaltenborn.  He offered a definitive conclusion that the employee's condition is not related to his work.  Dr. Hanek's October 7, 1996 note is merely speculation or conjecture that the employee might possibly have contracted TB while at work.  Based on all the evidence in the record, we find the employee failed to prove, by a preponderance of the evidence that his TB condition is related to his work for the employer.  We find the employer has produced affirmative evidence the injury was not work-related.  We conclude the employee's disability, if any, did not arise out of and in the course and scope of his work and that he did not suffer a compensable injury.  Therefore we deny and dismiss the employee's claim.  


ORDER

The employee was not injured in the course and scope of his employment, and did not suffer a compensable injury.  His claim is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot                                        


Darryl L. Jacquot, 



Designated Chairman



 /s/ Valerie Baffone                                       


Valerie Baffone, Member



 /s/ S.T.Hagedorn                                          


S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Reynaldo B. Espinosa, employee / applicant; v. Peter Pan Seafoods, Inc., employer; and Trans Pacific Ins. Co., insurer / defendants; Case No. 9620456; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of December, 1997.



Brady D. Jackson III, Clerk
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     �The employee also testified on numerous occasions that he worked 24 hours a day, seven days a week, during his eight month working period.  We take notice that this is not physically possible.  


     �This note provides:  "Tests prior to dispatch (needle biopsy and AFB culture of specimen) did not show TB, likelihood increased that could have contracted on-job vs. false-negative test results." 





