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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOSEPH MILLIKEN,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9516782

USIBELLI COAL MINE,
)



)
AWCB Decision No. 97-0260


Employer,
)



)
Filed with AWCB Fairbanks


and
)
December 24, 1997



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                                           )


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on November 6, 1997.  The employee was represented by attorney Michael Jensen.  Attorney Trena Heikes represented the defendants.  The record was held open to receive additional depositions and closing briefs and was deemed closed when we met on December 10, 1997.


FACT SUMMARY

It is undisputed the employee was treated for "pain between [his] shoulder blades" on August 22, 1995, following a work-related lifting injury on August 21, 1995.  Previously the employee had been injured on May 21, 1995 swinging a 35-pound sledge hammer, also in the course of his maintenance duties as a dragline operator for the employer.  Sixteen months later, on December 24, 1996, the employee sneezed while at home and experienced the onset of low back pain radiating into his right leg for which he sought emergency medical care on December 26, 1996. An L4-5 herniated disc was diagnosed and the employee underwent surgery in January 1997 to repair the ruptured disc.  The employee now claims, and the threshold issue we must decide is whether the August 21, 1995 injury is a substantial factor in his disability and need for the January 1997 surgery to repair the ruptured disc. 


MEDICAL HISTORY

The employee initially injured his low back in April 1976 when he fell while pole vaulting in high school.  The employee was taken by ambulance to the emergency room where x-rays of the lumbar spine revealed a transitional vertebrae in the lumbosacral junction with bilateral pseudoarthrosis of the transverse process to the sacrum.


The employee was again treated for low back pain following a lifting episode at work in 1986.  The physician was "unable to adequately evaluate" the employee "due to discomfort."  Valium, motrin, and a low back support belt were prescribed for the employee's injury.  


The employee testified he next treated for low back pain when examined by Physicians Assistant (PA) John Winklemann following a work injury on August 21, 1995.  According to the medical records and the testimony of PA Winklemann, however, the employee did not complain of and was not treated for low back pain when examined by PA Winklemann at the Healy Clinic on August 22, 1995.  Rather, the employee reported only "sharp pain between [his] shoulder blades."  The employee was found to be tender in the thoracic region of his spine and was released to regular work that same day.


The employee continued to work and sought no medical treatment following the August 22, 1995 examination until he was seen by PA Michael Weber on January 3, 1996.  At that time the employee reported he had "worked most of his life as a construction worker and [was] very much concerned about the chronicity and the recurrence of [his] pain." X-rays revealed diffuse spondylosis of the lumbar spine, most markedly at L4-5, with a transitional vertebra at the S1 level as seen in the 1976 x-ray.  "No acute injury" was found.  According to the chart note and PA Weber's testimony, the employee never mentioned any alleged work-injury as a cause of his condition. No Physician's Report was completed and the cost for the examination was billed to employee's private health insurer. 
At hearing, PA Weber testified, in his opinion, the employee was medically stable and fully capable of working at the time he saw him on January 3, 1996.  


The employee continued to work and was next seen by Clarice Grandpre, M.D., three months later when he underwent a complete physical examination on March 20, 1996.  The medical report reflects that at that time, he was "generally a healthy individual" with "no known ongoing medical problems."  According to the report, the employee was "in his usual state of good health and he [did] not have any specific concerns or complaints at [that] time, other than smoking cessation."  The employee further denied "any orthopedic problems other than occasionally some low back pain when he overexerts."


Thereafter, the employee continued to work and did not seek treatment for over seven months until he was examined by orthopedic surgeon Young H. Ha, M.D., on October 31, 1996, for low back pain and right buttock pain which had been "quite severe for the last two months."  The employee denied any radicular pain or numbness during the exam and reported that he had "several episodes [of back pain] in the past, the first time was in 1984 and then recurrent [sic] one of January 1996 when x-rays were taken." The employee's neurological exam was entirely normal, however, and chronic low back pain with associated lumbar dystrophy was diagnosed.  Again, the employee did not report a work injury as the cause of his low back pain.  Additionally, as before, no Physician's Report was completed and costs for the October 31, 1996 examination were billed to the employee's private health insurance carrier.  In Dr. Ha's opinion, the employee was medically stable and fully capable of returning to work when he saw him in October 1996.  


The employee continued to work thereafter until he sneezed at home on December 24, 1996 and his back pain became "very unbearable."  The employee "laid on the couch" all Christmas day and went to the Emergency room at Fairbanks Memorial hospital the next morning.  When examined in the emergency room the employee complained of low back pain which was now, for the first time, radiating down his right leg.  The employee was immediately referred that afternoon to orthopedist Richard Cobden, M.D.  As with the previous billings, the cost for the emergency room visit were presented to a private health insurer, Blue Cross (his wife's health insurer).


When examined that afternoon by Dr. Cobden, the employee, for the first time, reported his problem "began in August 1995 when he was swinging a 35-pound sledge with the end that broke off and he got sharp pains immediately."  The employee also reported "LBP - off + on [for] several years" and that his pain had suddenly increased.  For the first time, the employee exhibited positive straight leg raising and muscular weakness on physical examination.  A later MRI confirmed Dr. Cobden's diagnosis of a ruptured herniated disc.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The defendants assert the employee's claim is barred by applicable statutes of limitations.


AS 23.30.100 states, in part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. . . .


(d) Failure to give notice does not bar a claim under this chapter


(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


AS 23.30.105(a) states:


(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . .


It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

Similar restrictions are contained in AS 23.30.095, concerning claims for medical treatment.


In Cogger v. Anchor House, ___ P.2d ___ Op.No. 4809 (Alaska, April 18, 1997), the Alaska Supreme Court states:


An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation.  As 23.30.100. For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State Hous. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when "by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .


Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761. The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely. For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs. However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin. (Footnote omitted).


In this case, the employee indicated his delayed reporting should be excused because he did not realize the seriousness of his problem and its relation to his employment until December 1996. Moveover, the employee asserts, under Kolkman v. Greens Creek Mining Co., ___ P.2d ___ Op. No. 4408 (Alaska, April 18, 1997), the employee's failure to give formal written notice should be excused because the employer had "knowledge of the injury" and was not prejudiced by the delay.


In Kolkman the court disapproved the requirement which sprang from State v. Moore, 706 P.2d 311 (Alaska 1985) that the employer must have knowledge of the work-relatedness of the injury.  The court in Kolkman held that the statute should be read literally to require only that the employer must have knowledge of the injury.


In this case, the record reflects the employer's agents were aware of the employee's medical condition.  We base this conclusion on the testimony of co-workers and supervisors David Sawatzkey, Jere Pollock, Haynes Hall and John Forbes who confirmed they were aware the employee had back problems in September 1995.  Additionally, we find the defendants were not prejudiced by the delay.  As in Kolkman, there is no indication the defendants in this case would have been in a better position to investigate the claim with earlier reporting.  See, also, Tinker v. Veco, 913 P.2d 488 (Alaska 1996); Dafermo v. Municipality of Anchorage, ___ P.2d ___, Op. No. 4836 (Alaska, June 20, 1997).


The insurer also asserts it is not liable for the employee's low back condition,  because any disability or need for medical treatment resulted from a naturally occurring deterioration of the employee's pre-existing back condition. The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).


In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


As is determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239 (Alaska 1987). Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces substantial evidence to the contrary.  Baker v. Reed-Dowd Co., 836 P.2d 916, 919 (Alaska 1992) (quoting Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991) (citation omitted.)) The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has held that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


It is undisputed the employee established the preliminary link in this case, based on the testimony of the employee, his wife, his co-workers and his physician Dr. Cobden.  To overcome the presumption, the defendants rely upon the following, which we find is substantial evidence to overcome the presumption:


1) The entire medical evidence generated by Drs. Ha, Dumas and Grandpre and PA's Weber and Winkleman, between the August 23, 1995 injury and Dr. Cobden's December 26, 1996 examination, which never mentioned low back pain relative to any work injury. 2) The observation that while the employee claims his pain was significantly worsening in September 1995 (prompting his wife to call PA Winklman) he was able to help lay carpet and vinyl flooring with his friend and co-worker, Jere Pollock; 3) The inconsistency between the employee's alleged "breathtaking pain" beginning in early March and his statement to Dr. Grandpre that he was "in his usual state of good health" when examined by her later that month;  4) The inconsistency between the employee's testimony that he was having "breathtaking" pain from March 1996 through the date of surgery and his undisputed ability to perform in a strenuous occupation, for nearly nine months, all the while without apparent medical limitation.


Based upon our conclusion the defendants have produced substantial evidence to overcome the presumption, we find the employee must prove his claim by a preponderance of the evidence.  We find the employee and his wife Linda Milliken are credible witnesses.  We believe the employee was a hard worker who liked his job and his employer and who did not wish to create any problems, especially in light of rumors of pending layoffs in the summer of 1996.  We find credible Mrs. Milliken's testimony, that the employee did not like to go to doctors, and that his pain was bad enough after the date of injury that it was interfering with their family life.  We believe the employee has a stoic personality with a high pain threshold, such that he was prone to understate the seriousness of his physical condition to family, friends, co- workers, supervisors and medical providers.


At hearing, the employee testified, in accord with his deposition testimony which reads as follows:


The worst back pain I had was probably during the late spring and early summer of '96 when I was working a seven days a week, 12 hours a day job for like six or seven weeks straight, and it was extremely excruciating to make it through a day shift, at which time I would go home, lay down, never get on my feet unless I had to, take another hot bath before I went to work, and ate Aspirin and Advil all day.

(Milliken Depo, p.71-72.)


After he was seen by Dr. Cobden, on December 26, 1996 he was taken off work for one to three months.  Dr. Cobden immediately suspected a ruptured disc and ordered an MRI to determine its extent.


On January 13, 1997 a lumbar MRI was performed. It revealed  1) a very large herniated extruded disk at the L4-L5 level, which extends superiorly to the L4-L5 disk and 2) a minimal disk/osteophyte complex at the L5-S1 level centrally and to the right of the midline with narrowing of the right  neural canal.  Dr. Cobden reviewed the MRI results and he concluded that the work, together with the August 21, 1995 injury was the cause of the herniated disc and resulting lumbar condition and need for treatment.  Dr. Cobden testified the work not the sneezing incident, was the substantial factor causing the employee's disability.


On January 23, 1997 Dr. Ha diagnosed a large central disc herniation in L4-5 associated with mild disc herniation at L5-S1 producing primarily L5 root radiculopathy on the left side at the present.


Dr. Ha, in his January 23, 1997 report, stated:


The patient's pain tolerance is also rather high which may have deterred him from going to see a doctor often and also enabled him to continue to work.  This is an aspect of the problems which may be the basis for the controversy on his workers' compensation claim.


Previously, when Dr. Ha had seen the employee on October 31, 1996 he had not recommended an MRI, and instead, released the employee to return to his work.  Dr. Ha testified that although he did not know when the herniation occurred he agreed that it became symptomatic but was not disabling until the December 26, 1996 emergency room visit.  Dr. Ha also agreed that the herniation was present at least by the January 1996 visit with PA Weber.   He also agreed it was distinctly possible that it did not become symptomatic to the extent it required surgery until January 1997.  


Dr. Ha further confirmed that the work the employee had been doing between August 1995 and January 1997 could have further aggravated or increased any herniation.  


Q.  And so if we were to speculate that he had a possible herniation pathology that was ... that was present as a result of the August '95 injury, but that it was asymptomatic until, as you state, until you saw him in 1996, could the work he had been performing during that period of time, 1995 to the --to when the large herniated disk was revealed on the MRI have been a factor in aggravating or making a .... aggravating that herniated disk?


A.  Well, speculatively, yes.

(Dr. Ha Depo. PP69-70). 


In sum, we find the employee suffered a compensable injury on August 21, 1995.  Additionally, we find his injury became progressively worse during the course of his continuing employment as a Dragline Operator.  We find it culminated in his visit to the emergency room December 26, 1996 and the diagnosis of a ruptured disk made by Dr. Cobden.  We find these conclusions were confirmed by the January 13, 1997 MRI and the February 10, 1997 diskectomy at L4-5.  Accordingly, we conclude the employee's claim for workers compensation benefits is compensable.  We reserve jurisdiction to resolve disputes concerning the specific benefits payable to the employee.


ORDER

The defendants shall pay the employee workers' compensation benefits for his work-related injury and disability.  We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this 24th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown                                      


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici                                        


John Giuchici, Member



 /s/ Dorothy Bradshaw                               


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph Milliken, employee / applicant; v. Usibelli Coal Mine, employer; and Fireman's Fund Insurance Co., insurer / defendants; Case No.9516782; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of December, 1997.



Lora J. Eddy, Clerk
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