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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PHILOMENA BRIODY,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
9329269 &



)

9430234


PRICE/AHTNA, J.V.,
)



)
AWCB Decision No. 97-0262


Employer,
)



)
Filed with AWCB Anchorage


and
)
December 30, 1997



)

NATIONAL UNION FIRE INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                                                    )


We heard the employee's claim for benefits and compensation on December 3, 1997 in Anchorage, Alaska.  Attorney Joseph Kalamarides represents the employee.  Attorney James Bendell represents the employer.  We closed the record at the hearing's conclusion.  We reopened the record on December 16, 1997 to admit a medical record and reclosed the record on December 17, 1997. 


ISSUES

1. Whether to grant the employer's request for modification.


2. Whether the employee is entitled to temporary total disability (TTD) benefits from November 30, 1995 through September 11, 1997.


3. Whether the employee is entitled to a permanent partial 
impairment (PPI) rating.


4.  Whether the employee is entitled to payment of specific medical benefits.


5. Whether the employee is entitled to a pool exercise program.


6. Whether the employee is entitled to a penalty for the employer's controversion in fact of the pool exercise program.


7. Whether the employee is entitled to interest on TTD and medical benefits.


8. Whether the employee is entitled to attorney fees and legal costs.


SUMMARY OF THE EVIDENCE

It is undisputed the employee was involved in some type of work incident in mid-September, 1993.  The employer's safety log for September 11, 1993 states: "Philomena Briody slipped down today.  Said she is O.K." 


The employee testified to the following:  She began working for the employer in 1989.  Her job consisted of swamping, digging ditches, cleaning, and other various labor work.  In September of 1993 she was employed at Valdez.  She stated that on September 11, 1993, the following occurred: 


I put down the three pieces of dunnage on the ground.  And Ron Whitley was operating the forklift, and I was signaling him where to put the plywood.  And I forgot that the piece of dunnage in the middle -- I put down three pieces of dunnage -- that the piece of dunnage in the middle was longer than the other two.  And I was working backwards, you know, signaling him as to where to place it, and I just tripped right over that, the middle piece of dunnage, and hit, hit my buttocks and my, it just seems like my hip right on the corner of it. 

(Briody depo at 9). The employee testified that since then, she has suffered low back problems. 


She did not immediately take any time off for that injury. In November of that year, the employee spent some time in Anchorage.  She testified that during that time, she was in a car accident and hurt her shoulders, neck, and back.  She went to the emergency room and received a collar and medication.  She testified the car accident did not affect her low back, which continued to ache.  She later returned to Valdez and continued working.  While in Valdez she sought treatment with Leland Olkjer, D.C.,  for the injuries she incurred during the automobile accident.  There is no mention in Dr. Olkjer's report of the employee's low-back work injury.  Dr. Olkjer treated the employee for her upper body condition related to the automobile accident.


The employee stated she asked to take part in the employer's reduction in force program in January of 1994, and voluntarily quit work until April of 1994.  She testified that during the time off work her back condition improved because she was not active.  When she returned to work in April, her back began to bother her again.  She stated she repeatedly complained to her employer regarding her back condition.  She testified she was told by her safety managers and supervisors not to file reports of injury.  In July she finally demanded a report form, and on July 15, 1994 filled out her Report of Injury.  She testified that two hours later the employer laid her off.  


On February 28, 1996 the employee filed another Report of Injury claiming an injury date of July 15, 1994.  She wrote in that report: "Injured back initially 9-19-93.  Back pain gradually worsened and leg pain began after returning to work 4-8-94 through 7-15-94 following two and one-half months off work."


On July 26, 1994, the employee sought treatment with Edward Voke, M.D., for her low back.  She later sought treatment for urinary and psychiatric problems.  She attributes all these conditions to her work-related injuries.  


The employee testified at the December 3, 1997 hearing that currently she feels worthless, helpless, depressed, and tired.  Her back pain is constant.  She testified that her inability to work has affected her whole life.  She cannot do heavy duty work, she cannot go grocery shopping because she cannot wait in line, and she cannot lift.  Since the injury she has applied for and is now seeking benefits from the Social Security Administration.  Her applications for those benefits indicate she is disabled because of fibromyalgia. 


Joseph O'Reilly testified for the employee as a coworker and friend.  He stated he has known her since the 1980's.  O'Reilly testified that since the 1993 injury the employee's personality has changed.  Prior to the injury she was full of life; now she is depressed, tired, and not active.  He did not recall hearing about the time when the employee's husband shot her.  


Mona Goguen also testified for the employee.  She has been the employee's friend since the 1980's.  Goguen testified she saw the employee a few times a month, prior to 1993.  At that time the employee was outgoing and a hard worker.  She did not have frequent contact with the employee while she was working in Valdez.  For approximately the last year and a half Goguen said she has lived in the same neighborhood as the employee.  Goguen has noticed that the employee is now almost always in the house, complains of pain, and has lost weight.  


On October 16, 1996 we decided whether the employee's back condition, urinary problems, and psychiatric condition are compensable.   Following that hearing, we issued Philomena Briody v. Price/Ahtna, J.V., AWCB Decision No. 96-0436 (November 15, 1996)(Briody I.)  In Briody I, we determined that the employee's back condition, urinary problems, and psychiatric condition were compensable.  When analyzing the employee's psychiatric condition, we stated: 


We find Dr. Johnstone's opinion is convincing and consistent with the employee's testimony and the other doctor's reports, particularly the reports of Drs. Smith and Hongladarom.  Dr. Winn acknowledges the employee's physical condition is effecting her mental condition. We place less weight on Dr. Klecan's opinion, because it is substantiated by very little explanation.  Therefore, we find the employee's psychiatric condition compensable.


On January 2, 1997 the employer paid the employee TTD benefits totalling $27,629.37 for the period of July 16, 1994 through November 29, 1995, the date on which Dr. Coatsworth stated the employee had reached medical stability.  The employer also paid interim statutory attorney fees of $2,912.94.


The employee is now requesting we order the employer to pay TTD benefits from November 30, 1995 through September 11, 1997, payment for an evaluation to rate the employee for PPI, disputed medical expenses,  a penalty for controverting in fact a pool exercise program prescribed by Dr. Savikko, interest on TTD benefits and out-of-pocket medical expenses, attorney fees in excess of those paid to date, and legal costs. 


The employee requested authorization for a pool exercise program at a prehearing held on February 11, 1997.  At a prehearing held April 8, 1997, that medical benefit was again requested.  The employer declined to authorize pool therapy on the grounds it is not medical treatment under AS 23.30.095. The employee is requesting payment of that program.


Three medical bills are still in dispute. The employee argued the following in her hearing brief:  


The employer contests payment of the fee of $263.20 charged by Dr. Michael Armstrong on February 2, 1996 arising from a referral by Dr. Ferris for the purpose of an evaluation to ascertain whether the employee suffers from rheumatoid arthritis.  This visit was on the basis of a rule in or out [sic] referral to a specialist under AS 23.30.095(a) and is compensable.  The employee has paid Dr. Armstrong's fee and thus requests reimbursement of $263.20 plus her transportation expenses of $5.40 relating to that visit.


The employer has also contested the fee of $110.00 charged by Dr. David Mulholland on May 8, 1997 arising from the employee's referral by Dr. Savikko for the purpose of an evaluation to ascertain whether the employee will have permanent partial impairment from her back injury.  Dr. Savikko does not perform impairment ratings and thus the referral was necessary to obtain a prediction regarding impairment upon medical stability to meet the requirements of AS 23.30.041(e).  A referral of an employee on this basis is also permissible under 095(a).  The employer should be ordered to pay Dr. Mulholland's outstanding bill.  


The employer has denied payment of a portion of Dr. Savikko's fees totalling $142.72 on the grounds that he has treated the employee for other conditions in addition to her back problem.  The employee has requested an accounting from the employer of treatment dates for which payment is denied, which is still forthcoming.  The employee does not deny that Dr. Savikko has treated her for other conditions but she does maintain her request for an accounting of the disputed expenses.


The employer argues the employee is not disabled for her work injury, and therefore, should not receive any benefits requested. Furthermore, the employer filed a petition for modification.  The employer stated the following in its November 7, 1997 Addendum to Petition to Terminate Benefits:


It is the position of the employer that the AWCB made a mistake of fact in finding that Briody was disabled.  The Board relied upon the opinion of Dr. Douglas Smith that Briody was suffering from chronic pain.  However, the employer has now submitted evidence in the form of the reports of Drs. Raffle and Sperbeck that Briody does not have the psychological profile for chronic pain resulting from her industrial injury.  Dr. Smith had recommended psychological testing that was never done.  The Board erroneously based its decision on the report of Dr. Smith since Dr. Smith's report was based upon an assumption that testing should be done. . . .  These examinations have now been performed by Drs. Sperbeck and Raffle.  The Board should have ordered these examinations following Dr. Smith's report.  Instead, the Board simply found Briody's claim compensable.  


The employee argues the modification should not be granted.  She argues Briody I was correct.  Furthermore, the employee argues Dr. Raffle and Dr. Sperbeck's opinions could have been provided  prior to the October 16, 1996 hearing.  The employee argues that eight months passed between the time Dr. Smith wrote his report and the October 16, 1996 hearing.  The employee argues, the employer should have obtained that evidence during those eight months.

Back Condition

Dr. Voke, the employee's first treating physician, treated her conservatively.  On August 22, 1994, the employee went to the Virginia Mason Clinic in Seattle.  There, the employee sought treatment with James Coatsworth, M.D., a neurologist.  In his November 19, 1995 deposition, Dr. Coatsworth testified as follows:


Q:  As of the last time you saw her, would you say that she's medically stable?


A:  I would think she's probably medically stable now.

(Coatsworth dep. at 13).


Douglas Bald, M.D., examined the employee at the employer's request.  Dr. Bald did not find the employee's condition work related, and therefore, did not give a date of medical stability. Thad Stanford, M.D., also examined the employee at the request of the employer.  On November 17, 1995, Dr. Stanford reported:


I do not believe that she's incapable of work because of any type of injury she might have sustained in September of 1993.  I would not place any physical limitations on her.  Her profound pain behavior, which is a long-standing problem, long before September of 1993, is her problem along with whatever psychological difficulties Dr. Johnstone has treated.  I would feel that that profound pain behavior and other psychological difficulties would preclude her from being employed at any meaningful level.


Ramon Bagby, M.D., and Bruce Hector, M.D., also examined the employee at the employer's request.  In a May 13, 1996 report they stated: 


I would expect that had the claimant sustained significant injury, she would not have been able to perform strenuous physical activity without significant observable difficulties and limitation of function.  Presuming that the claimant was able to perform her usual job duties during this intervening period, which would consist of fairly strenuous activity such as repetitive bending and stooping or lifting of weights more than 40 pounds, industrial causation with respect to the injury of 09-93 and the claimant's ongoing symptomatology would not be felt to be medically probable. 


According to the claimant she sought no treatment until after she was laid-off in 07-94.  Thus, there appears to have been no specific trauma precipitated consequent to activities at that time.  Subsequently however, the claimant did undergo a lumbosacral laminectomy and appears to have failed to achieve adequate relief following this procedure.  If surgery was not provided on an industrial basis then I would doubt that the claimant's ongoing symptomatology is consequent to either the industrial injury of 09-93 or alleged cumulative trauma as noted in the 09-94 forms.  


Lastly, the claimant was involved in a motor vehicle accident in 12-93.  The contribution of this accident to current complaints can be more fully understood by obtaining all pertinent records.


Douglas Smith, M.D., performed a second independent medical evaluation (SIME) of the employee.  In his February 19, 1996 report, he wrote: 


If she had a pre-existing tendency to chronic pain syndrome, which has now become manifest, the change at this point would be considered more than temporary in that it has not abated, and really has not been treated. . . . 


If she did not have a concurrent predisposition to chronic pain syndrome, then there are two choices left.  One would be that she developed the chronic pain syndrome de novo as a result of the September '93 incident, whatever that was.  The other alternative would be that she developed the chronic pain syndrome as a result of some other insult which may have occurred at another date, such as July of '94, at which time she stopped working. 


On January 31, 1996, Glenn Ferris, M.D., a physician who had been treating the employee for a number of months wrote a letter of referral to Michael Armstrong, M.D.

Psychiatric Condition

Due to her anxiety and depression, the employee sought therapy with Bruce Johnstone, M.D., who stated in his June 5, 1996 letter:


As you know, I see Mrs. Briody for treatment of her anxiety and depression which has, at least, been aggravated by her industrial injury.  I believe that even though she may have had some episodes of anxiety and depression prior to her injury, her subsequent pain and physical limitations have seriously aggravated her psychological symptoms and brought her into treatment.  . . . 


I believe Dr. Wandal Winn, the evaluating psychiatrist, saw her at a time when her situation was relatively stable and after she was much improved, and chose not to guess as to her diagnosis.  


Dr. Johnstone's December 6, 1996 letter states: "At no time during the period that I have been treating Philomena Briody have I believed that she was able to maintain competitive employment." (Johnstone December 6, 1996 letter to Kalamarides). 


Dr. Johnstone referred the employee to Douglas Savikko, D.O., for treatment of fibromyalgia syndrome or chronic fatigue syndrome. In his deposition, Dr. Savikko testified about the employee's ability to work:


It's not you know, the primary injury, the L5 radiculopathy would still allow her to do sedentary activity, minimal lifting.  Her main problem was the introduction of the fibromyalgia.  It's a variable syndrome.  It's totally unpredictable.  Nobody is going to hire somebody that may be able to work a half a day a week or half a day twice a week.  Any exertion or unusual physical activity could put them to bed for two or three days.  So the results of a syndrome is that she's unemployable.  She cannot maintain any kind of a schedule. 

(Savikko dep. at 9).  On January 13, 1997 Dr. Savikko prescribed pool therapy for the employee. He stated in his chart note that: "Fibromyalgia and chronic back pain can certainly be treated by a physical therapist of [sic] great expense, but since the patient is willing to attend water aerobics to accomplish the same thing at the fraction of the cost it would seem prudent to do so."  


On April 16, 1997, Dr. Savikko, wrote to the employee's attorney: "[Y]es, Ms. Briody will have 'impairment partial in character but permanent in nature' because of her industrial injury."   Dr. Savikko's April 23, 1997 chart note states the following: "Appt @ Dr. Mulholland for impairment eval. 4-29-97 at 3:00."


On May 8, 1997, David Mulholland, D.C., examined the employee. In his report of the same day he wrote:


It appears at this time that Philomena will have an impairment as a result of this condition due to the post-surgical disc, as well as their attending residuals.  While this is not an impairment rating evaluation, when her treating physician Dr. Savikko deems her stable, impairment rating would be appropriate.  


Eugene Klecan, M.D., examined the employee at the employer's request.  In his September 29, 1995 report he wrote that the employee did not have a mental disorder or condition.  


Wandal Winn, M.D., performed a psychiatric SIME of the employee. In his February 15, 1996 report, Dr. Winn stated:


Although Ms. Briody complains of "depression," I do not believe she has that disorder in a diagnosable technical sense, certainly with any degree of medical certainty.  Rather, her complaints of frustration, irritability, and distractibility appear to be based on situational and environmental stressors combined with subjective pain experience. . . . 


At the employer's request, David Sperbeck, Ph.D., conducted a psychological evaluation of the employee on June 10, 1997.  The evaluation consisted of approximately five to six hours of psychological testing and direct interviewing.  The employee completed the Multiphasic Personality Inventory-2 (MMPI), the Millon Clinical Multiaxial Inventory-III, the Zung Depression Scale, the Beck Anxiety Scale, and the Beck Hopelessness Scale.  Dr. Sperbeck testified at the December 3, 1997 hearing that the employee had sufficient time to complete the tests.  


Stephen Raffle, M.D., testified at the hearing.  He testified he examined the employee in a hotel room on May 6, 1997, at the employer's request. This examination occurred after Briody I. Dr. Raffle opined the employee is suffering from malingering, and not chronic pain syndrome.  Dr. Raffle referred to his report which stated the presence of two or more of the following characteristics should be considered to establish a presumptive diagnosis of chronic pain syndrome: duration, dramatization, diagnostic dilemma, drugs, dependence, depression, disuse, and dysfunction.  


Dr. Raffle stated the following in his May 21, 1997 report:


Because of personality problems best characterized as a passive dependent variant, she either consciously or unconsciously chose to stay off of work in July 1994, at approximately the time her husband was to be released from prison, in order to obtain her "pay back" from him because he shot her.  Her chronic lumbosacral problems provided the convenient focus and expression of disability by which she has manipulated her husband into taking care of her.  In this limited fashion, I agree with Dr. Winn that her physical condition is somehow affecting her mental condition.  Insofar as there is a conscious element to the distortions which I believe she has made, I believe that malingering is one of the prerating diagnoses.  Another operating diagnosis, however, is psychological factors affecting a physical condition, pain secondary to her degenerative disc disease.  Thus, regarding the first question asked me, it is my medical opinion, based upon the preponderance of the medical evidence, that she has a diagnosable psychiatric condition which is not due to a work injury, and which is not a Chronic Pain Syndrome due to any industrial causation, aggravation or acceleration.   Based upon the foregoing explanation, I believe that her psychiatric condition is stable and that she can engage in work which would be consistent with the objective physical findings, i.e., the broad based bulging disc, etc., reported in various recent MRI's.  It appears that she will have some bending, lifting and stooping limitation but that it will be a small one.  Her complaints of pain perception, in my opinion, are consciously elaborated and the result of her wish to be taken care of both by her husband and her allegedly ne'er do well employer.  The so-called "Chronic Pain Syndrome" alleged by the employee is thus secondarily and consciously exaggerated by her in order to obtain both a financial reward and an interpersonal reward from her husband, i.e., caregiving and "payback".  I do not believe she is disabled from work.

(Raffle May 21, 1997 report at 12).


On August 20, 1997, Dr. Johnstone wrote the following:


On reviewing the reports of Dr. Stephen M. Raffle and Dr. David J. Sperbeck, Ph.D., it appears to me that their conclusions are quite prejudicial.  To imply that Philomena Briody is malingering without more substantive evidence seems to be a case of putting the worse possible spin on information available in order to make the patient appear as unworthy as possible.


I believe Mrs. Briody saw the examiners as adversaries and she was naturally guarded.  This is the usual reaction of a person under similar under similar [sic] circumstances.  It is my opinion that both doctors failed to take this into consideration, plus the fact that Mrs. Briody had the advantage of several years of treatment, with the result that her depression is now fairly well controlled.  Her vulnerability isn't going to be obvious during the short visits they had with her.  I believe her psychological test reflected this.


In spite of their opinions, it does appear to me that Philomena is going to need psychiatric care until she again has her life back under her own control, which I do not believe will happen until she is allowed to get on with another career.  It is my opinion that she is not going to be able to return to her former line of work and is going to need some degree of retraining.  In addition to this I am recommending that she try to participate in physical therapy as soon as the opportunity permits. 


It seems to me that the evaluating doctors have discounted all of the treatment that Mrs. Briody has received, both physical and psychological, and saw her at the end stage of this process.  I believe they would have come to a different conclusion and would have judged her more fairly if they had seen her at her initial presentation.


In addition, it is my opinion the evaluating situation was set up to elicit maximum tension and therefore amplify Mrs. Briody's natural guardedness.  Because of this I am recommending that the evaluating doctors opinions be given little weight as to her needs for long term rehabilitation and retraining.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Whether to Grant the Employer's Request for Modification.

AS 23.30.130 reads in pertinent part:


 Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, . . . the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims as AS 23.30.110.


8 AAC 45.150 reads in pertinent part:


(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with  8 AAC 45.060.


(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be

accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board

order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


(1) the facts upon which the original award was based;


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and


(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence.

(Emphasis added). 


We find the employer's request for modification is based on the newly discovered testimony and medical records of Drs. Sperbeck and Raffle.  We find the employer has not provided a reason why, with due diligence, this evidence could not have been discovered and produced at the time of the October 16, 1996 hearing.  Because we find the employer has not met the conditions for modification required under 8 AAC 45.150(d), we deny and dismiss the employer's request for modification.  Moreover, we have reviewed the evidence and find we did not make a mistake of fact in Briody I.  


The Presumption of Compensability

The statutory presumption of compensability will be applied in our analysis of the ramaining issues presented.


The Alaska Supreme Court has long recognized that employment which aggravates, accelerates, or combines with a preexisting condition to cause disability is compensable.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  However, liability may be imposed on an employer only if the employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  Burgess Construction Company v. Smallwood, 623 P.2d 312 (Alaska 1981).  


When analyzing a case involving a preexisting condition, the Court held that an aggravation, acceleration, or combination  must be presumed in absence of substantial evidence to the contrary.  Id. at 315.  Therefore, we will apply the statutory presumption found in  AS 23.30.120.


AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.

2. Whether the Employee is Entitled to TTD Benefits from November 30, 1995 through September 11, 1997.


AS 23.30.185 provides the following:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


We find the employee has established a preliminary link that her disability continued through September 11, 1997. We base this finding on the employee's testimony and Dr. Johnstone's report.  We find the employer rebutted the presumption with Dr. Raffle's statement that the employee is capable of returning to work.  Therefore the presumption drops out and the employee must prove her case by a preponderance of the evidence.  


We find the employee has proven her case by a preponderance of the evidence.  We base this finding on Dr. Johnstone's report stating the employee would be disabled until she enters a vocational program.  We find Dr. Johnstone has a clear understanding of the employee's condition.  We find his reports thorough as well as his treatment of the employee. Furthermore, Dr. Johnstone's opinion is supported by the opinion of Dr. Savikko, who we find also has a clear understanding of the employee's physical condition.  In addition, Dr. Winn indirectly corroborates our finding by stating that "situational factors" have caused her condition.  


We discount Dr. Raffle's opinion because he based his determination on the perception that the cause of the employee's problems were not work related.  We had already examined that issue in Briody I, and made the determination that the employee's condition was work related. Therefore, we find Dr. Raffle's underlying opinion does not support our earlier conclusion.  In addition, we agree with Dr. Johnstone's statement regarding Dr. Raffle's evaluating site, a hotel room, which he believed elicited maximum tension. We find the employee's justifiable defensiveness would impede an accurate examination, thereby creating a less reliable report and conclusion in this case.


Based on the foregoing, we find the employer is liable for and shall pay TTD benefits from November 30, 1995 through September 11, 1997. 

3. Whether the Employee is Entitled to Permanent Partial Impairment (PPI) Benefits.

AS 23.30.190(a) provides in part:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.  


"An injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability."    Summers v. Korobkin Const., 814 P.2d 1369, 1372 (Alaska 1991).  The reason for the right to prospective determinations is to avoid the burden of instigating future litigation and the risk of being denied reimbursement. Id.   We find, based on the opinions of Drs. Savikko and Mullholland, regarding the extent of the employee's injuries, that she will incur a PPI.  We find it reasonable for a doctor to rate the employee for such a  PPI.  We find this case has been very litigious, and the employer may deny future medical treatment and a rating evaluation.  Therefore, we find the employer shall pay for a rating evaluation at such time as one is recommended by her treating physician when she has reached medical stabililty.  We make this order to avoid future litigation, pursuant to Summers.

4. Whether the Employee is Entitled to Payment of Specific Medical Benefits.

AS 23.30.095 provides in pertinent part:


(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the dates of injury to the employee. . . . The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change. . . .


8 AAC 45.084 provides in pertinent part:


(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.


(b) Transportation expenses include


(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 


(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; . . .


(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances.  If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate. . . .


(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.


We find the employee has raised the presumption of compensability with respect to the treatment by Dr. Armstrong.  The employee was referred to Dr. Armstrong by Dr. Ferris, her treating physician, for treatment of her back condition. This back condition has already been deemed compensable in Briody I.  We find the employer has failed to overcome the presumption of compensability, by failing to submit any evidence on this issue. Therefore, the employer shall pay the employee $263.20 for the medical treatment by Dr. Armstrong.  The employer shall also pay $5.40 in transportation costs the employee incurred while seeking this treatment.


We find the employee has raised the presumption of compensability in respect to the treatment of Dr. Mulholland.  Dr. Savikko's chart note of April 23, 1997 refers the employee to Dr. Mulholland for an opinion on the employee's expectations of permanent impairment.  We find the employer has failed to overcome the presumption of compensability, by not submitting any evidence.  Therefore, the employer shall pay the employee for the medical treatment by Dr. Mulholland in the amount of $110.00.  


The employer has denied payment of a portion of Dr. Savikko's fees totalling $146.72 on the grounds that he has treated the employee for other conditions in addition to her back problem.  The employee has requested an accounting from the employer of treatment dates for which payment is denied.  Since the employee does not deny that Dr. Savikko has treated her for other conditions, we believe an accounting of treatments paid and controverted should be done.  Therefore, we find the employer must give an accounting of all benefits paid and controverted as a result of Dr. Savikko's treatment. We retain jurisdiction to decide the compensability of medical treatments provided by Dr. Savikko, if the parties are unable to resolve the issue.

5. Whether the Employee is Entitled to a Pool Exercise Program.


The Alaska Supreme Court stated in Municipality of Anchorage v. Carter, 818 P.2d 661, 666 (Alaska 1991): "[T]he 'process of recovery' language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition."  Based on this reasoning, the supreme court, in Carter, awarded use of a hot tub to the employee.


We find the employee established the presumption that the pool therapy is compensable, with the medical prescription by Dr. Savikko.  We find the employer has failed to overcome that presumption, because no evidence was submitted stating the program was not medically necessary.  However, even had the employer overcome the presumption with substantial evidence, we find the employee has proven her claim for pool therapy by a preponderance of the evidence.  Dr. Savikko states that the employee is in need of physical therapy so that she may recover from her injury.  Dr. Savikko further states that pool therapy would be just as effective as physical therapy.  Furthermore, the employee states that she believes pool therapy would greatly benefit her recovery.  Therefore, we find the employer shall pay for the employee's pool therapy program.

6. Whether the Employee is Entitled to a Penalty for the Employer's Controversion in Fact of the Pool Exercise Program.

If an employer controverts the employee's right to compensation, the employee must file a notice of controversion on or before the twenty-first day after the employer has knowledge of the claimed benefit.  AS 23.30.155(d).  The notice of controversion must be on a board prescribed form and state the type of compensation and all grounds upon which the right to compensation is controverted. AS 23.30.155(a). 


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  A penalty for a controversion not filed in good faith is twenty-five percent of the unpaid installment.  


We have found the pool therapy program compensable, as stated above.  The employer has supplied no evidence to support its controversion.  Therefore, we find the employer did not controvert the pool therapy program in good faith.  Pursuant to Harp, we find the employer shall pay a twenty-five percent penalty for nonpayment of the pool therapy program.

7. Whether the Employee is Entitled to Interest on TTD and medical Benefits.

8 AAC 45.142 provides:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 


Because we have found the employee's claim compensable and ordered payment of medical benefits and compensation, we find the employer shall pay interest for not paying those benefits and compensation. 

8. Whether the Employee is Entitled to Attorney Fees and Legal Costs.

AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted by a controversion notice and by a refusal to pay compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee seeks an award of reasonable attorney's fees under subsection 145(b) for the benefits obtained.  Attorney Kalamarides' affidavit claims 36.2 hours for time spent in this case at an hourly rate of $200.00 per hour and 23.75 hours at an hourly rate of $175.00 per hour, for a total rate of $11,396.25.


We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the requested 59.95 hours are reasonable and necessary, and find the $175.00 per hour and $200.00 per hour acceptable.  We find the nature of this claim was fairly litigious, the time period was somewhat lengthy and the various medical issues and opinions made it complex. We find the employee prevailed on all of her claim, a substantial benefit.  Therefore, we find the employer liable for $11,396.25. in legal fees. 


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:


(1) costs incurred in making a witness available for cross-examination; . . .


(2) court reporter fees and costs of obtaining deposition transcripts; . . .


(3) costs of obtaining medical reports; . . .


(14) fees for the services of a paralegal. . . .


(17) other costs as determined by the board.


The employee claims paralegal costs in the amount of $12,408.00.  The employee claims other costs in the amount of $1,250.89.  We find the employer liable for all these costs for a total award of $13,658.89.  


We find the employer liable for a total of $25,055.14 in legal fees and costs.  On January 2, 1997 the employer paid $2,912.94 in legal fees and costs.  Therefore, we find the employer shall pay $22,142.20 in legal fees and costs. 


ORDER

1. The employer's request for modification is denied and dismissed.


2. The employer shall pay the employee temporary total disability benefits from November 30, 1995 through September 11, 1997.


3.  The employer shall pay the cost of a permanent partial impairment rating evaluation to be performed by the employee's treating physician.


4. The employer shall pay $378.60 in medical benefits and transportation costs.


5. The employer shall provide an accounting of all bills paid for treatment by Dr. Savikko. We retain jurisdiction to resolve disputes.


6. The employer shall pay for the employee's pool therapy program.


7. The employer shall pay the employee a penalty on the cost of the pool therapy program.


8. The employer shall pay interest on benefits awarded.


9. The employer shall pay $22,142.20 in attorney fees and legal costs.


Dated at Anchorage, Alaska this 30th day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna                                        


Patricia Huna,



Designated Chairman



 /s/ Harriet Lawlor                                     


Harriet Lawlor, Member



 /s/ Marc Stemp                                        


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Philomena Briody, employee / applicant; v. Price/Ahtna, J.V., employer; and National Union Fire Ins. Co., insurer / defendants; Case No. 9329269 & 9430234; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of December, 1997.



Brady D. Jackson III, Clerk
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